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REFERENCES TO RECORD IN BRIEF
As reflected in orders of this Court filed April 9, 2012, and a Certificate of
the District Court Clerk dated April 11, 2012, a portion of the appellate record was
separately transmitted from the rest of the record because it was not filed in Lexis
and was inadvertently omitted from the original record transmission. For that
portion of the record, PERA had filed with the trial court and provided to the State
Defendants and Plaintiffs electronic copies of three attachments containing: (A)
the legislative history of Senate Bill 10-001; (B) the relevant statutory history of
PERA since 1970; and (C) the relevant pension plan language for the Denver
Public Schools Retirement System since 1974. Because those three attachments do
not contain Lexis filing numbers, those documents will be cited as “App. __.”
In addition, the Lexis-filed record transmitted by Plaintiffs for this appeal
contains incorrect Lexis filing numbers as the titles for all the documents. PERA
has cited all these documents by the correct Lexis filing number contained on the
top of the first page of the document.
All citations to the Colorado Revised Statutes are to the current version
unless otherwise indicated.

ix
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STATEMENT OF ISSUE PRESENTED
Whether the trial court properly granted summary judgment in favor of
PERA and the State Defendants on Plaintiffs’ Contract Clause and other
constitutional claims, and denied Plaintiffs’ summary judgment motion, because
Plaintiffs have no contractual right to an unchangeable cost of living adjustment
for the rest of their lives, and those of their spouses.
STATEMENT OF THE CASE
A.

Nature of the Case

Plaintiffs do not contest the critical facts establishing the need for Senate
Bill 10-001 (“SB10-1”): (1) $12 billion in investment losses in 2008 in the PERA
pension funds; (2) a 52% funded level at the end of 2008 with a $27.5 billion
shortfall; and (3) actuarial analysis establishing that the PERA fund would run out
of money in no more than 25 years even if an 8.5% rate of return was achieved
every year. Faced with a multibillion dollar shortfall in PERA’s pension funds, the
General Assembly passed a bipartisan bill that required shared sacrifice by all
PERA

stakeholders—employers,

retirees,

current

employees,

and

future

employees—to ensure the pension fund’s long-term viability.
Plaintiffs challenged the constitutionality of SB10-1, claiming that the
legislature’s modification of the cost of living adjustment (“COLA”) paid to
1
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retirees violated the Contract Clauses of the United States and Colorado
Constitutions, as well as the United States Constitution’s Takings Clause and
substantive due process clause. PERA and the Denver Public School Retirement
System (“DPSRS”) have made COLA payments for more than 40 years. During
that time, the General Assembly changed the COLA formula for PERA retirees 10
times and DPSRS modified the COLA for its retirees 12 times. The legislature’s
most recent adjustment to the retiree COLA does not alter the fundamental
mechanism for payment of pension benefits. It has always been and remains a
base benefit set at retirement, plus a separately calculated cost of living adjustment
that has repeatedly changed during retirement.
B.

Course of Proceedings and Disposition in the Court Below

The trial court granted summary judgment for PERA and the State
Defendants on all Plaintiffs’ claims because Plaintiffs have no contractual right to
the COLA formula in place at their respective retirements for life without change.
C.

Standard of Review

“[W]e must uphold the constitutionality of a statute unless a ‘clear and
unmistakable’ conflict exists between the statute and a provision of the Colorado
Constitution.” E-470 Pub. Highway Auth. v. Revenig, 91 P.3d 1038, 1041 (Colo.

2
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2004). Colorado appellate courts review a grant of summary judgment de novo.
McIntire v. Trammell Crow, 172 P.3d 977, 979 (Colo. App. 2007).
STATEMENT OF FACTS
A.

PERA and the State Pension System
PERA was created in 1931 and provides retirement and other benefits to

more than 470,000 state, school, judicial, and local government employees. It is
funded by contributions from its members and from the more than 500 public
employers that participate in PERA. 1 PERA’s annual benefit payments to retirees
and their beneficiaries exceed $3 billion.2
When a PERA member retires, PERA pays the member a monthly pension
benefit, the amount of which is based on the member’s age at retirement, years of
service, and “Highest Average Salary.” 3 This base benefit calculation for current
PERA retirees was not changed by SB10-1. In addition to the base benefit, for the
last 40 years, PERA has paid a varying COLA to retirees.

1

2010 PERA CAFR at 57, available at
http://www.copera.org/pera/formspubs/reports.htm.
2

Id. at 28.

3

C.R.S. §§ 24-51-602, -603.
3
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B.

Since the First COLA Was Paid in 1969, the General Assembly Has
Continuously Changed the COLA Paid to PERA Retirees
PERA began paying pension benefits in 1936 but did not provide any COLA

payment until 33 years later, in 1969. 4 For the next 23 years, until 1994, most
retirees received a base COLA plus a supplemental COLA. Judicial division
retirees initially received no COLA and then received lower rates than other
retirees until 1988. The base COLA was noncompounded at the lesser of actual
inflation in the prior year or a capped percentage which varied from 1.5% to 4%
between 1970 and 1993.5
From 1975 to 1978, to mitigate against high inflation, the legislature added
“catch-up cost of living supplements” to the base COLA to match inflation. 6 On
top of the base COLA, from 1980 to 1992, every two years, retirees received catchup COLA supplements from the Cost of Living Stabilization Fund tied to the

4

App. B-1 (C.R.S. § 111-1-37 (1970)).

5

Apps. B-1 to B-18 (C.R.S. §§ 111-1-36, -2-27 (1970-1974); 24-51-135, -224
(1975-1986); 24-51-1001, -1002 (1987-1993)).
6

Apps. B-3 to B-6 (C.R.S. §§ 24-51-136, -224 (1975-1978)).
4
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actual increase in inflation.7 The COLA provisions also included a “banking”
component that offered protection against high inflation.8
In 1994, to reduce the COLA’s cost and increase PERA’s actuarial
soundness, the legislature eliminated the uncapped, supplemental COLA tied to
actual inflation. In its place, from 1994 to 2000, the General Assembly provided a
single, compounded COLA to retirees, setting the formula as the lesser of (1) 3.5%
compounded, or (2) the increase in inflation in the prior year. 9 The legislature also
reset the “banking” provision, eliminating previously banked amounts.10

The

General Assembly in 1993 thus modified the COLA benefit for the same reason it
did in 2010—to improve PERA’s actuarial soundness and to reduce the escalating
cost of the COLA benefit.
In 2000, the legislature again changed the COLA formula for retirees, setting
the COLA at 3.5% compounded annually and thus eliminating, for the first time,

7

Apps. B-8 to B-17 (C.R.S. §§ 24-51-136 (1980-1986), 24-51-1005, -1006 (19881992)).
8

Under the banking provision, for a year of sub-3% inflation, the difference
between the actual COLA paid and 3% was “banked” and applied in a later year
with high inflation to increase the COLA above 3%.

9

App. B-19 (C.R.S. § 24-51-1002 (1994)).

10

Id.
5
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tying of the COLA to actual inflation.11 The General Assembly also eliminated the
banking provision in place since 1970, negating up to 6.93% in banked inflation
protection that retirees had accumulated since 1994.
From 2000 to 2009, due to low inflation, the compounded 3.5% COLA
resulted in retirees’ pension benefits growing far faster than inflation, which
averaged 2.2% during those years.12 In 2008 and 2009, despite deflation of 1.2%
due to the recession, retirees’ pension benefits rose by over 7%.
In SB10-1, the General Assembly again readjusted the COLA formula for
retirees, providing a 2% compounded COLA tied to PERA’s financial health and
investment performance.13 When PERA returns to financial soundness and its
funding ratio reaches 103%, the COLA will increase by 0.25% compounded per
year without limit.14
Over the past 40 years, the legislature also repeatedly changed the effective
date of the COLA calculation. From 1970 until 1986, COLAs became effective on

11

Apps. B-25 to B-33 (C.R.S. § 24-51-1002 (2000-2009)).

12

Http://www.bls.gov/cpi/.

13

C.R.S. § 24-51-1002.

14

C.R.S. § 24-51-1009.5. If PERA’s funding ratio later falls below 90%, the
COLA would decrease by 0.25% each year it is below that ratio, but would not
decrease below 2%.
6
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May 1. 15 From 1986 until 1994, COLAs became effective on May 1 or November
1. 16 From 1994 until 2009, COLAs became effective on March 1.17 After SB101’s passage, the effective date for COLAs is July 1. 18
C.

DPSRS Repeatedly Modified the COLA Formula for Its Retirees
On January 2, 2010, DPSRS merged into PERA and began to operate as the

fifth PERA division. Since 1965, DPSRS had paid a COLA, called an Annual
Retirement Allowance Adjustment (“ARAA”). Like the PERA COLA provisions,
the ARAA paid to retirees changed repeatedly over the years. From 1965 until
2000, the ARAA was capped at between 1% to 3.25% noncompounding. 19 From
2001 until 2009, the ARAA was compounded at 3.25%. 20 In addition, adjustments
to retiree base benefits by set percentage or dollar amount were made in 1976,
1980, 1983, 1988, and 2001,21 and base benefits were reset to reflect inflation in

15

E.g., App. B-11 (C.R.S. § 24-51-135 (1985)).

16

E.g., App. B-19 (C.R.S. § 24-51-1001 (1994)).

17

E.g., App. B-30 (C.R.S. § 24-51-1001 (2006)).

18

C.R.S. § 24-51-1002(2).

19

Apps. C-1 to C-25 (DPSRS Plan § 70.60 (1974-1985); 70.65 (1985); 70.70
(1986-2000)).

20

Apps. C-17 to C-25 (Id. § 70.88 (2001-2009)).

21

Apps. C-2 to C-25 (Id. § 70.55 (1976-2009); 70.57 (1980-2009); 70.59 (19832009); 70.60 (1988-2009); 70.85 (2001-2009)).
7
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1995 and 1998,22 resulting in numerous, different COLA formulas applied to
retirees.
D.

Beginning in 2003, the General Assembly Increased Employer and
Employee Contributions and Reduced Benefits
In the 2000s, the legislature twice reduced benefits and raised age and

service credit requirements for current and future employees to receive full service
retirement benefits.
contributions.

The legislature also increased employee and employer

As a result, before SB10-1’s passage, the combined total

contributions for the state and school divisions had reached 20.95% of salaries—
with employer contributions of 11.95% and employee contributions approximately
9%—the highest rate in PERA’s history. Despite these significant increases to
employer and employee contributions, the 3.5% compounded COLA paid to
retirees remained unchanged.23
E.

PERA’s Severe Underfunding
From 2007 into 2009, the United States and countries around the world

experienced the worst financial collapse since the Great Depression. The U.S.
economy was officially in a recession for 18 months from December 2007 until

22

Apps. C-11 to C-25 (Id. § 70.80 (1995-2009)).

23

Apps. B-25 to B-33 (C.R.S. § 24-51-401(1.7) (2000-2009); -408(6) (2001-2003);
-411 (2004-2009)).
8
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June 2009, “the longest of any recession since World War II.” 24 The severe market
downturn caused substantial losses for investors around the world, including
PERA.
While faring better than many of its peers and the market indices, PERA
experienced a 26% loss in 2008, amounting to $11.8 billion. 25 At the end of 2008,
PERA had $29.5 billion in assets and an accrued liability of $57 billion, resulting
in an unfunded liability of $27.5 billion and a funding ratio of 52%. 26 In other
words, PERA’s liabilities were almost twice as much as its assets. For the first
time in PERA’s 80-year history, its long-term viability was imperiled.
As explained to the General Assembly, actuarial calculations showed that
even assuming an ambitious 8.5% return, the state division would run out of
money in 21 years, and the school division would run out in 25 years.27 Long
before PERA would spend its last dollar, it would reach a critical point where

24

Business Cycle Dating Committee, National Bureau of Economic Research,
Sept. 20, 2010, http://www.nber.org/cycles/sept2010.html.

25

2008 PERA CAFR at 31; 2007 PERA CAFR at 71, available at
http://www.copera.org/pera/formspubs/reports.htm.

26

2008 PERA CAFR at 31, available at
http://www.copera.org/pera/formspubs/reports.htm.
27

As of 2009, the state and school divisions contained over 90% of PERA’s total
assets with the local government division at 7.8% and judicial at 0.6%, with the
remaining less than 1% in the Health Care Trust Fund. 2009 PERA CAFR at 62.
9
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PERA would be forced to sell long-term investments to meet short-term
obligations, thus accelerating the decline to insolvency—typically triggered at a
40% funded level and referred to as a “death spiral.” For PERA’s state division,
the death spiral was projected to be reached in seven years, and in the school
division in 12 years. 28
F.

Senate Bill 10-001
In May 2009, the General Assembly mandated that the PERA Board submit

comprehensive recommendations to the legislature to ensure that PERA become
and remain fully funded. 29 In accordance with this legislative mandate, the PERA
Board extensively examined potential solutions to remedy the critical
underfunding. It became clear after extensive actuarial modeling that without
again changing the COLA for existing retirees, there was nothing that could be
done to make PERA sustainable. With substantial input from retirees, employees,
employers, retiree organizations, union groups and legislators, PERA developed its
recommended legislative package, termed “2/2/2 Plus.”

The recommended

package had three major components: (1) a reduction to the then-existing COLA
28

See, e.g., App. A-1(c) (Letter from PERA to Gov. Ritter att. C); A-2(c) (Legis.
Audit Comm. Hrg. att. A) (charts provided to legislators); A-3(c) (Jt. Fin. Comm.
Hrg. att. A) (PERA presentation); A-6(d) (Sen. Fin. Comm. Hrg. att. E); A-12(c)
(House Fin. Comm. Hrg. att. D) (PERA presentation).

29

App. B-33 (C.R.S. § 24-51-211(2) (2009)); S.B. 09-282.
10
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from 3.5% compounded to 2% compounded for all current and future retirees; (2)
employer contributions to increase by an additional 2% of salary; and (3) employee
contributions (through foregone salary increases) to increase by an additional 2%
of salary.
Numerous legislative hearings took place regarding the financial crisis
facing PERA and potential solutions to ensure its long-term survival.

The

legislature took testimony from many sources both for and against SB10-1,
including union and coalition groups representing retirees and active members,
individual retirees presenting analysis and alternatives, and independent pension
experts providing nationwide perspective on pension benefit changes. Based on
extensive testimony and analysis, and to address the concerns of retiree coalitions
and unions, the legislature made several amendments to the bill including lowering
the funding ratio to 103% (from 110%) when the COLA would automatically
increase, and adding a 2% COLA for 2011.
SB10-1 increased both future employer and employee contributions by an
additional 2% of an employee’s salary for state division members and thus the total
employer and employee (through foregone salary increases) contributions for the

11
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state and school divisions will reach 28.15% of salaries in 2018.30 Current and
future employees also will need to work more years to receive any retirement
benefit. Because of changes made in the 2000s and SB10-1, a new hire in 2011
and 2017 will work eight or ten years longer, respectively, than those retirees
within the proposed class to be eligible for service retirement.31 As a result,
current and future employees will pay the highest contribution levels in the history
of PERA and have to work up to a decade longer to qualify for retirement benefits.
SB10-1 did not take any money from the PERA pension system, which is
maintained separately from the state and must be self-sustainable. It increased
contributions to PERA and reduced present COLA payments in order to create a
larger pool of investable funds and thus provide for sustainable pension benefits in
the future. This is not a case of the state abrogating contracts to save money and
balance the budget. Rather, SB10-1’s immediate impact is to increase the flow of
state money to PERA in the form of increased employer contributions.
With the unanimous support of union groups and retiree organizations
representing more than 200,000 PERA retirees and members, the General

30

C.R.S. § 24-51-411. The school and DPS division’s employer contribution will
increase by 1.5% of an employee’s salary while its employee contribution will
increase by 2.5%. C.R.S. §§ 24-51-401(1.7), -411.
31

C.R.S. §§ 24-51-602(1.5)(a) tbl.B.2, -602(1.7)(a) tbl.B.3.
12
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Assembly passed SB10-1 for the express purposes of ensuring pension payments to
current and future PERA retirees by enacting “modifications to the public
employees’ retirement association necessary to reach a one hundred percent funded
ratio within the next thirty years.” 32
SUMMARY OF ARGUMENT
SB10-1 is constitutional. The Colorado and federal Contract Clauses “are
not to be interpreted as absolute” and the United States Supreme Court’s tripartite
balancing test applies to a constitutional challenge under both the Colorado and
federal Contract Clauses. In re Estate of DeWitt, 54 P.3d 849, 858 (Colo. 2002).
The Colorado Supreme Court in DeWitt adopted the modern, tripartite test and a
person claiming a Contract Clause violation based on a statutory change thus must
prove: (1) a vested contract right created by statute; (2) substantial impairment of
the parties’ reasonable expectations because the change in law was not foreseeable;
and (3) the impairment does not reasonably serve a legitimate public purpose. Id.
Plaintiffs’ Colorado and federal Contract Clause claims fail under the first
prong because no contract was created by the PERA statute or DPS plan granting
retirees the right to a particular COLA formula for life without change. The PERA
COLA provisions from 1969 to 2011, and the DPSRS Plan documents from 1965
32

SB10-1 pmbl.
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to 2009, contain no language, much less “clear and unmistakable” language,
granting retirees an unchangeable COLA for the rest of their lives. Consistent with
the statutory and DPS plan language, for four decades, the COLA formulas applied
to retirees have repeatedly changed. No PERA or DPS retiree has ever received
what Plaintiffs claim to be their contract right—a COLA frozen at retirement.
Plaintiffs’ Colorado and federal Contract Clause claims also fail the second
and third prongs because:

(a) the legislature’s latest in a long history of

modifications to the COLA formula did not substantially impair the parties’
reasonable expectations; and (b) the COLA change was reasonable and necessary
to serve the legitimate public purpose of preserving the PERA pension fund’s
financial viability for this and future generations.
Inexplicably, Plaintiffs fail to cite to the governing DeWitt decision, instead
relying almost exclusively on the 1959 and 1961 McPhail and Bills cases for the
erroneous proposition that the tripartite test does not apply to Colorado Contract
Clause challenges. See Police Pension & Relief Bd. v. McPhail, 338 P.2d 694
(Colo. 1959); Police Pension & Relief Bd. v. Bills, 366 P.2d 581 (Colo. 1961).
Plaintiffs’ reliance on cases decided five decades ago is misplaced. First and
foremost, under McPhail and Bills, as well as DeWitt and the modern test,
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Plaintiffs must first establish a contract right to an unchangeable COLA. Plaintiffs
cannot do so and their claims thus fail under all Contract Clause authority.
Next, Plaintiffs defeat their characterizations of McPhail and Bills because
they accept that the tripartite test applies to their Contract Clause claims. Op. Br.
29-35. Nonetheless, Plaintiffs inconsistently argue that McPhail, Bills, and an
attorney general opinion effectively negate the second and third elements and
instead mandate an absolute prohibition on modifications to every pension benefit
received by a retiree. Neither Bills, McPhail, nor any other authority stands for
that proposition.
When addressing the second element, Plaintiffs mistakenly seek to equate
“substantial impairment” with a sum of money rather than the parties’ reasonable
expectations. Op. Br. 32. As for the modern test’s “reasonable and necessary”
third prong, Plaintiffs incorrectly claim that it is an affirmative defense and do not
contest the extensive legislative record establishing that SB10-1 was reasonable
and necessary for the legitimate public purpose of ensuring the future viability of
the PERA pension fund.
Plaintiffs’ takings and due process claims are premised on the existence of a
constitutional right to an unchangeable COLA and necessarily fail because no such
right exists. Plaintiffs’ takings claim fails on the independent ground that an
15
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alleged withholding of money that readjusts economic benefits and burdens is not a
compensable taking. Even assuming that a COLA formula is a property interest,
SB10-1 was not an unconstitutional regulatory taking. Plaintiffs’ substantive due
process claim, which they do not raise on appeal, fails because the General
Assembly had a rational basis to readjust the COLA. Plaintiffs’ 42 U.S.C. § 1983
claims fail because the underlying constitutional claims fail.
ARGUMENT
I.

The Colorado Supreme Court’s 2002 DeWitt Decision Adopts the
Modern, Tripartite Test for Contract Clause Challenges
Colorado courts hold that the Colorado and federal Contract Clauses, “while

designed to protect vested contract rights from legislative invasion, are not to be
interpreted as absolute.” DeWitt, 54 P.3d at 858 (citation omitted) (emphasis
added); see Colo. Dep’t of Pub. Health & Env’t v. Bethell, 60 P.3d 779, 786 (Colo.
App. 2002) (“[L]egislation that impairs a contract is not unconstitutional if the
challenged statute reasonably serves a legitimate public concern when balanced
against its impairment of a contract.”); In re Estate of Becker, 32 P.3d 557, 564
(Colo. App. 2000) (“The prohibition against impairing the obligation of contracts
is not to be read literally . . . .”).
Consistent with these principles, the Colorado Supreme Court in DeWitt
adopted the modern, tripartite test for challenges under both the Colorado and
16
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federal Contract Clauses. DeWitt, 54 P.3d at 858. SB10-1 complies with the
Colorado and federal Contract Clauses because:
x

Nothing in the PERA or DPS COLA provisions establishes a clear
and unmistakable right to an unchangeable cost of living adjustment
for retirees’ lives and those of their spouses.

x

SB10-1’s changes to the COLA formula were foreseeable based on
the 40-year history of prior COLA changes and are consistent with the
parties’ reasonable expectations.

x

Even if SB10-1 substantially impaired a contract right, it is
constitutional because the General Assembly’s modification of the
COLA formula is reasonable and necessary to address the legitimate
public purpose of ensuring the long-term sustainability of PERA.

The trial court correctly ruled that DeWitt “definitively set[s] forth the test to
determine whether a challenged statute is constitutional under both the Colorado
and United States Contract Clauses.” Tr.#38433185, Order 4. The trial court then
found that Plaintiffs do not have a contractual right to the specific COLA formula
in place at retirement for life without change, reasoning that: (1) the “COLA
provisions themselves establish that Plaintiffs have no contract right to a COLA
frozen at retirement”; and (2) for “four decades the COLA formulas as applied to
retirees have repeatedly changed and have never been frozen at the date of
retirement.” Id.
Because the trial court ruled there was no contract right to a particular
COLA formula, it declined to fully address the second and third prongs. Id. For
17
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the same reason, the trial court did not separately address Bills and McPhail
because those cases also required a threshold showing of a vested contract right.
Plaintiffs’ numerous assertions that the trial court “ignored” Bills and McPhail are
inaccurate. Because the trial court did not need to go beyond the tripartite test’s
first prong to reject Plaintiffs’ claims, there was no reason for the trial court to
address Plaintiffs’ misinterpretation of those cases.
II.

Plaintiffs’ Contract Clause Claims Fail Because They Have No Right to
a COLA Formula Frozen at Retirement for Life
A.

The COLA Change in SB10-1 Is Constitutional Because There Is No
“Clear and Unmistakable” Right to a COLA for Life Without Change

“We presume that a statute is constitutional; unless the conflict between the
constitution and the law is clear and unmistakable, we will not disturb the statute.”
Garhart v. Columbia/Healthone, 95 P.3d 571, 581 (Colo. 2004) (citations omitted).
“A construction of statutory language that creates doubts as to the constitutional
validity of the legislation should be assiduously avoided if an alternative
construction consistent with legislative intent is available.” Perry Park Water &
Sanitation Dist. v. Cordillera, 818 P.2d 728, 732 (Colo. 1991).
Courts additionally apply an “unmistakability” requirement specifically to
contracts allegedly created by statutory enactments. The First Circuit explained
that “[t]his threshold requirement for the recognition of public contracts has been
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referred to as the ‘unmistakability doctrine’” because “legislatures should not bind
future legislatures from employing their sovereign powers in the absence of the
clearest of intent to create vested rights protected under the Contract Clause . . . .”
Parker v. Wakelin, 123 F.3d 1, 5 (1st Cir. 1997).
Plaintiffs concede that statutes do not create contractual rights unless the
“statutory language and the surrounding circumstances manifest a legislative intent
to create an enforceable contractual right.” Op. Br. 19 (quoting Spradling v. Colo.
Dep’t of Revenue, 870 P.2d 521, 523 (Colo. App. 1993)). Plaintiffs must establish
that the language of the PERA statute and the DPS plan establish a clear and
unmistakable intent to create an unchangeable COLA for the lifetime of every
retiree and his or her spouse. They cannot do so.
B.

The Statutory and DPS COLA Provisions Contain No Language
Establishing an Unmistakable Intent to Create a COLA Frozen at
Retirement

The PERA and DPS COLA provisions on which Plaintiffs rely contain no:
(1) durational language of any kind, much less language stating that any COLA
formula is “for life without change”; (2) language stating that a “contract” has been
created; or (3) text prohibiting future amendments in general, or excluding certain
groups (i.e., retirees) from future amendments. Had the General Assembly or
DPSRS intended to create such a right, it would have been easy to do so. They did
19
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not. See, e.g., Nat’l Educ. Ass’n-R.I. v. Ret. Bd., 172 F.3d 22, 28 (1st Cir. 1999)
(“[I]t is easy enough for a statute explicitly to authorize a contract or to say
explicitly that the benefits are contractual promises, or that any changes will not
apply to a specific class of beneficiaries (e.g., those who have retired).”) (footnote
omitted); Levine v. State Teachers Ret. Bd., No. CV9605562830, 1998 WL 46441,
at *3, *8 (Conn. Super. Jan. 28, 1998) (rejecting teachers’ Contract Clause claim
that a “statute create[d] a ‘vesting’ in their retirement benefits that includes the
COLA amounts in effect at the time of this vesting”; “There is no clear statement
from the legislature that it created a contract with the plaintiffs as to a specific
COLA amount.”).
In a recent case brought by the same Pittsburgh counsel that represents
Plaintiffs here, a Minnesota district court also granted summary judgment rejecting
claims that the Minnesota legislature’s modification of the COLA paid to retirees
violated the Contract and Takings Clauses. Ex. A (Swanson v. State, No. 62-CV10-05285 at 16 (Minn. Dist. Ct. June 29, 2011) (“The plain statutory language says
nothing about a contract. Thus, there is no express contract to use only the
statutory adjustment formula that is in effect as of a member’s retirement.”)). Like
Colorado through SB10-1, Minnesota’s legislature in 2010 addressed the shortfalls
in its public pension funds by, inter alia, readjusting retirees’ COLA. Plaintiffs’
20
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Pittsburgh counsel did not appeal the Minnesota trial court’s summary judgment
ruling.
Similarly, a South Dakota court, faced with a challenge by the Plaintiffs’
Pittsburgh counsel to that state’s modification of the COLA paid to retirees,
reached the same conclusion and granted summary judgment to the retirement
system on Contract and Takings Clause claims. Ex. B (Tice v. State, Civil No. 10225 at 12, 13 (S.D. Dist. Ct. Apr. 11, 2012) (“[T]he establishment of the [South
Dakota Retirement System] through SDCL ch. 3-12 does not contain any language
or any clear intention that would entitle Plaintiff to a private contractual right to a
‘forever 3.1% COLA.’”; “If the Legislature wanted to say ‘this COLA of 3.1% is
locked for life upon retirement,’ the Legislature could have and would have easily
so declared.”).
Here, the 1998 and 1999 COLA formulas that Plaintiff Halaas seeks to
resurrect and receive for life provided for the lesser of actual inflation from 1992 to
1998, or 3.5% compounded:
The cumulative increase applied to benefits paid shall be recalculated
annually as of March 1 and shall be the lesser of: (a) The total percent
derived by multiplying three and one-half percent, compounded
annually, times the number of years such benefit has been effective
after March 1, 1993; and (b) The percent increase in the consumer
price index from 1992, or the year prior to the year in which the
benefit becomes effective, whichever is later, to the year preceding
March 1.
21
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Apps. B-22 & B-23 (C.R.S. § 24-51-1002 (1998-99)). Halaas’ current position
that the 1998 and 1999 COLA provisions were frozen at retirement (or,
inconsistently, at the time of “full vesting”) finds no support in the plain language
of those provisions. There is nothing remotely stating that the variable COLA
based on the lesser of actual inflation or 3.5% compounded is permanent,
unchangeable, or for the lifetime of a retiree and his or her spouse. Such position
also is defeated by the fact that the 1999 COLA provision was changed in 2001 by
the legislature and applied to all retirees, including Halaas, who for the past 12
years has received a different COLA than that in place at the time of his retirement.
Plaintiff Hopkins, after purchasing nine years of service credit and
reinstating six other years, became eligible to retire with full benefits on July 31,
2001, retired the next day, and claims a lifetime right to the 2001 COLA formula
that was in place for five months of her 16-year employment. That provision
states:
the cumulative increase applied to benefits paid shall be recalculated
annually as of March 1 and shall be the total percent derived by
multiplying three and one-half percent, compounded annually, times
the number of years such benefit has been effective after March 1.
App. B-26 (C.R.S. § 24-51-1002 (2001)). The 2001 COLA provision is no more
unchangeable as applied to retirees than were the 1998 or 1999 COLA provisions,
22
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or any other COLA provision.

Nothing in the 2001 COLA provision’s text

prohibits amendments or states that the 3.5% COLA is frozen for the lifetime of a
retiree plus his or her spouse.
Plaintiff Justus, who worked for the Denver Public Schools and was never
an active PERA member, became eligible to retire in 2002, and retired in 2003.
The 2002 and 2003 DPS Plan provisions are as follows:
Monthly retirement and survivor benefit payments, including the
increases determined under the provisions of Sections 70.55, 70.57,
70.59, 70.60, 70.80, and 70.85 attributable to retirement or death of an
eligible employee of this District who retired or died after December
1, 1945, shall be increased as follows: (1) Effective on January 1 of
every year, beginning January 1, 2001, the retirement allowance or
survivor benefit payment payable on December 31 of the preceding
year shall be increased by three and one-quarter percent (3-1/4%).
App. C-19 (DPSRS Plan § 70.88 (2003)). Like the PERA COLA provisions, the
DPS ARAA from 1965 to 2009 contains no durational language stating that a
retiree is entitled to a particular COLA formula until his or her death, or any
prohibitions on amendment.
Plaintiffs fail to include any DPS ARAA language in their brief and make no
argument as to what text created a lifetime right to a particular ARAA formula.
Rather, Plaintiffs only claim that DPSRS “has been providing some form of
guaranteed annual adjustment to member pensions since at least 1981, when
DPSRS began increasing pensions annually by 3.0% (non-compounding).” Op.
23
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Br. 10. Plaintiffs are correct—DPSRS has provided “some form” of a COLA to
retirees since 1965, but not the same form for life—which is what Plaintiffs claim
to be their contract right here. As the trial court concluded, “not a single DPS
retiree has received the ‘contractual’ benefit on which, for example, Plaintiff Justus
bases his Contract Clause claims, a frozen cost of living adjustment based on the
date of retirement (or full vesting).” Tr.#38433185, Order 7.
The trial court next noted that “Plaintiffs rely in part on the use of the word
shall in various COLA provisions without acknowledging that every COLA
formula over the last 40 years has contained the word ‘shall’ and has been
subsequently amended and applied to existing retirees.” Id. at 9. Plaintiffs also
fail to recognize that numerous other provisions in the PERA statute, as well as
hundreds of other Colorado statutory provisions, use mandatory “shall” language
but do not forever prohibit the legislature from amending those provisions.
In Spradling, the court held that retirees had “no contractual right to an
income tax exemption” in place at their retirement, notwithstanding that the statute
included “mandatory” language: “There shall be subtracted from federal adjusted
gross income . . . amounts received as pensions or annuities from any source, to the
extent included in federal adjusted gross income.” 870 P.2d at 523 (emphasis
added and omitted) (quoting C.R.S. § 39-22-110(3) (1989)); accord Fed’n of
24
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Parole & Prob. Officers v. State, 928 P.2d 335, 338 (Or. App. 1996) (“The
presence of the phrase ‘shall be’ in the statute does not prohibit amendment or
repeal. Nor does that phrase alone suffice to create contractual obligations on
behalf of the state.”); Alston v. City of Camden, 471 S.E.2d 174, 178 (S.C. 1996)
(“[M]any statutes and ordinances contain mandatory language; that fact alone is
not particularly indicative of an intent to enter into contractual relations with
anyone.”; rejecting Contract Clause claim that provision stating that city
employees “shall” be entitled to fringe benefits created contract right).
Simply because the COLA payment is “mandatory” under whatever COLA
formula is currently in place does not mean that the COLA formula is unalterable
in the future.
Plaintiffs also seek to rely on readily distinguishable cases from Rhode
Island and Montana. Op. Br. 28. In the Rhode Island case, the statute specifically
stated that the retiree’s benefits were tied to the retirement date. Arena v. City of
Providence, 919 A.2d 379, 393-94 (R.I. 2007). No such language has ever existed
in the PERA statute. In Gulbrandson v. Carey, the statute involved a base pension
benefit, not a COLA, contained express language granting certain benefits “upon
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retirement from service,” and the court rejected a retiree’s claim for benefits under
that statute. 901 P.2d 573, 577 (Mont. 1995). 33
As the trial court concluded, “Plaintiffs fail to point to any statutory
language or provision, much less, unmistakable and clear language, establishing an
intent to create a contractual right at odds with 40 years of history.”
Tr.#38433185, Order 9.
C.

The Legislature’s Repeated Changes to the COLA for Those Already
Retired Exemplifies Its Intent Not to Freeze the COLA at Retirement

In the recent Minnesota decision rejecting the same claims made here, the
court explained:
The history of legislative amendments to the statutory adjustment
formula, and the longstanding, reserved legislative flexibility and
discretion to amend pension benefits in the interests of all members,
the State and its taxpayers are inconsistent with the notion of a
‘mutual intention to contract’ and an unwarranted restriction of
legislative flexibility.

33

Plaintiffs’ reliance on West Virginia and California decisions is similarly
misplaced. Op. Br. 28-29. As stressed by a dissenting justice, the West Virginia
court failed to apply the modern, tripartite test, ignored its own precedent, and did
not undertake a textual analysis of the statute. See Booth v. Sims, 456 S.E.2d 167,
192-93 (W. Va. 1990) (Miller, J., dissenting in part). In United Firefighters of Los
Angeles City v. City of Los Angeles, 259 Cal. Rptr. 65, 74 (Cal. App. 1989), the
court applied the modern, tripartite test and found that a modification to a COLA
formula was not reasonable or necessary because the money saved was diverted to
“other items or added it to the city’s general reserve fund” and thus “in no manner
enhances the integrity or soundness of the funds . . . .” No similar facts exist here.
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Ex. A at 19-20. The court further described the COLA as “an annual event that
each year uses a formula to describe the amount of that year’s adjustment . . .
regardless of retirement date” and “thus logically rests on a formula used as of the
date of the calculation, not the date of retirement.” Id. at 15-16.
Here, Plaintiffs likewise seek to create a contract right that has never
existed—an unchangeable COLA for life triggered (inconsistently) by either the
date of their retirement or “full vesting.” Plaintiffs do not dispute the numerous
changes over 40 years in the COLA formulas applied to those already retired.
Rather, Plaintiffs respond that the only COLA provisions that are relevant here are
those in effect from 1994 through 2010. Op. Br. 7-8, 26.
On the contrary, “former statutory provisions” are expressly recognized as a
proper aide to statutory construction. Thurman v. Tafoya, 895 P.2d 1050, 1055
(Colo. 1995) (“[C]ourts may consider prior enactments of the statute as well as the
statute’s legislative history as indicative of legislative intent.”). Plaintiffs also
choose to ignore that even within their truncated 1994 to 2010 period, the COLA
change in 2001 was applied to all retirees, regardless of when they retired.
Plaintiffs also labor under a fundamental misconception of the 1993 COLA
amendments which Plaintiffs argue created a contract right to a COLA for the first
time. Op. Br. 7, 26. As the trial court observed in rejecting this argument, “no
27
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such statutory language exists and the 1993 legislative history indicates that no
member of the General Assembly expressed intent to create an unchangeable
COLA from that date forward.”

Tr.#38433185, Order 10.

The General

Assembly’s 1993 termination of the “catch-up” COLA, in favor of a single,
compounded COLA beginning in 1994, was meant to reduce the COLA’s
escalating cost and improve the PERA plan’s actuarial soundness. In 1993, in a
high-inflation environment, that meant ending the 25-year practice of making the
COLA a complete catch up to inflation. In 2010, in a low-inflation environment,
that meant decreasing the 3.5% compounded COLA that had vastly outpaced
inflation and exceeded investment returns over the past decade.
Plaintiffs’ failure to understand the history of the PERA COLA changes is
exemplified by their confusion between the PERA COLA and DPSRS ARAA.
Op. Br. 25-26. Plaintiffs set out some, but not all, of the DPSRS ARAA changes
since 1965 and wrongly assert that those provisions are the historical PERA COLA
formula. Id.34

34

Plaintiffs’ heavy reliance on Sixth Circuit ERISA cases (Op. Br. 27 n.3) is
misplaced because: (1) they involved private contracts rather than statutory text
with different analytical standards; and (2) no constitutional claims were present.
Moreover, Plaintiffs’ factual predicate for those cases—that benefits only
improved—is incorrect as applied here because the PERA COLA has previously
been diminished, most notably in 1993.
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The latest COLA change in SB10-1 for existing retirees is no different than
the prior 40 years of constitutional COLA amendments that changed the retiree
COLA for both the better and the worse depending on current economic
circumstances, including the PERA pension fund’s health.
D.

Even if the PERA COLA Provisions Could Be Read to Be
Ambiguous, Plaintiffs’ Interpretation Necessarily Fails

Colorado follows the rule “when a statute is susceptible to both
constitutional and unconstitutional interpretations, [courts] must adopt the
constitutional interpretation of the statute.”

Renteria v. Colo. State Dep’t of

Personnel, 811 P.2d 797, 799 (Colo. 1991) (finding statute constitutional); Fed’n
of Parole & Prob. Officers, 928 P.2d at 339 (“Because both plaintiffs’ and the
state’s interpretations of [the statute] are plausible, the statute does not
unambiguously express an intention to create a contract. . . .

Consequently,

plaintiffs have no statutory contract rights subject to impairment . . . .”).
Here, the PERA and DPS COLA provisions going back 40 years contain no
language prohibiting amendment or otherwise establishing a lifetime right to a
COLA formula at retirement.

Accordingly, there exists no ambiguity as to

legislature’s ability to constitutionally modify those provisions for existing retirees.
However, even could the COLA provisions be read to be ambiguous, Plaintiffs’
interpretation must be rejected because, at a minimum, PERA’s and the State’s
29
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reading of the COLA provisions to be modifiable during retirement is one
reasonable interpretation.
E.

Plaintiffs’ Purported “Extrinsic Evidence” May Not Be Properly
Considered in Determining the Meaning of Statutory Language

As noted above, because Plaintiffs are challenging the constitutionality of a
statute, if the Court were to find the COLA provisions ambiguous as to whether
they create a lifetime right to a particular COLA, Plaintiffs’ interpretation would
necessarily fail without resort to extrinsic evidence.

However, even in a

nonconstitutional challenge, in determining the meaning of an ambiguous statute,
courts rely only on “legislative history, the consequences of a given construction,
and the end to be achieved by the statute.” People v. Disher, 224 P.3d 254, 256
(Colo. 2010). The permissible aids to statutory construction thus could never
include Plaintiffs’ extrinsic evidence consisting of informal PERA fact sheets.
Even could such “extrinsic evidence” be considered, it does nothing to
establish that whatever COLA formula happened to be in place at retirement is
unchangeable. None of the fact sheets or newsletters make any statement as to
frozen benefits for retirees or their spouses. Plaintiffs’ reliance on informal PERA
fact sheets is particularly misplaced because they caution:
This fact sheet provides general information about Colorado PERA
benefits. PERA membership rights, benefits, and obligations are
governed by Title 24, Article 51 of the Colorado Revised Statutes, and
30
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the Rules of the Colorado Public Employees’ Retirement Association,
which take precedence over any interpretations in this fact sheet.
Tr.#34521555, Pls’ MSJ Ex. 7; Tr.#36973522, Pls’ Resp. Ex. 9 (emphasis added).
Plaintiffs also rely on a 2009 DPSRS booklet entitled “Significant Facts” that
likewise defeats their view that the DPS COLA is fixed at retirement. Op. Br. 10.
The first several pages of that booklet provide a chronology of the numerous DPS
plan changes starting in 1945. It shows that the first COLA for retirees was
provided in 1965 and was changed for existing retirees in 1974, 1976, 1980, 1981,
1983, 1985, 1988, 1995, 1998, and 2001 (twice). Tr.#36973522, Pls’ Resp. Ex. 7,
at 2-11.
The latest in the long history of legislative and DPSRS modifications to the
COLA formula does not violate the Contract Clause of either the Colorado or
United States Constitutions. This Court’s analysis need go no further to affirm
summary judgment in PERA and the State Defendants’ favor because if there is no
contract right to a COLA formula frozen at retirement for life SB10-1 must be
found constitutional.
III.

SB10-1 Did Not Disrupt the Parties’ Reasonable Expectations and Thus
There Was No Substantial Impairment
The modern, tripartite test’s second prong is “whether a change in the law

impairs that contractual relationship . . . [and] whether the impairment is
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substantial.” DeWitt, 54 P.3d at 858. “To prove substantial impairment of a
contractual relationship, a party must demonstrate that the law was not foreseeable
and thus disrupts the parties’ expectations.” Id.; accord Md. State Teachers Ass’n
v. Hughes, 594 F. Supp. 1353, 1364 (D. Md. 1984) (granting summary judgment to
defendants because “the legitimate expectations of the plaintiff class did not
include an immutable, unalterable pension plan as to future benefits,” including an
unchangeable COLA).
The DeWitt court, following U.S. Supreme Court precedent, instructed
courts to “consider whether the statute in question touches on an area that has
historically been regulated by the legislature; if so, the statute is less likely to be
found to violate the contract clause.” 54 P.3d at 859, 860 (citing Allied Structural
Steel v. Spannaus, 438 U.S. 234, 249 (1978)); accord Ret. Adjunct Profs. of the
State of R.I. v. Almond, 690 A.2d 1342, 1347 (R.I. 1997) (“Public pensions have
always been a heavily regulated legal arena. Therefore, individual expectations of
immunity from future statutory change would have been unwarranted even if these
provisions were contractual in nature.”).
Consistent with DeWitt and PERA’s position, Plaintiffs agree that “[t]he
primary consideration in determining whether the impairment is substantial is the
extent to which reasonable expectations under the contract have been disrupted.”
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Op. Br. 31 (emphasis added). Substantial impairment thus is not defined as a
certain sum or percentage of money, but requires an inquiry into foreseeability of
the COLA change in SB10-1.
Here, during Plaintiffs’ years of employment, the legislature repeatedly
modified the COLA formula, and other pension benefits, provided to retirees.
Plaintiffs could have no reasonable expectation that the ever-changing COLA
formulas would freeze, for the first time, when they retired. This is particularly
true for retirees like Halaas who personally experienced a material change to the
COLA formula during his retirement and seeks to revive a COLA last paid twelve
years ago. See, e.g., AFSCME Councils v. Sundquist, 338 N.W.2d 560, 569 (Minn.
1983) (where contribution levels had “been modified on a number of occasions in
the past decade . . . an expectation that contribution rates would remain fixed is
patently unreasonable”); Retired Adjunct Professors, 690 A.2d at 1346 (“Mere
reliance by benefited parties on legislative enactments and their unilateral beliefs
concerning what the statute will mean to them in the future, no matter how
reasonable they may seem at the time, cannot create a legislative intent to establish
enforceable contractual rights that is not otherwise manifest in the words of the
legislation.”).
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Consistent with the DPS COLA’s changeable nature, Plaintiff Justus signed
a DPS retirement checklist stating that his “current” COLA after retirement was
“subject to change.”

Tr.#36552995, PERA’s Opp. to MSJ Ex. 4 (emphasis

added). Contrary to Plaintiffs’ contention below, the “subject to change” language
was not “buried” and was equally as visible as the other retirement matters listed
and discussed.

The retirement checklists are significant because they are

consistent with the DPS plan language and reflect the DPSRS’s intent, and the
DPS retirees’ understanding, that the COLA formula could change during
retirement.

Plaintiffs’ assertion that such language does not constitute a

“disclaimer” misses the point and relies on the false premise that the COLA
formula was frozen at retirement. Op. Br. 30.
Disregarding DeWitt and contradicting their own recognition that whether
“reasonable expectations” have been disrupted dictates whether a substantial
impairment has occurred, Plaintiffs mistakenly equate “substantial impairment”
with a quantity of money. Op. Br. 32-33. 35 The trial court applied the proper test

35

Plaintiffs’ footnote equating “quantity” to substantial impairment fails because it
is contrary to well-established law. Op. Br. 32-33 n.5. Moreover, many cases on
which Plaintiffs rely are from New York and Hawaii, which, unlike Colorado, have
constitutional provisions creating express contractual rights to public pensions thus
making an impairment more likely to defeat the parties’ reasonable expectations.
Haw. Const. art. XVI, § 2; N.Y. Const. art. V, § 7.
34
627215

and found that “based on numerous and steady changes in the PERA COLA
formula for retirees, Plaintiffs could not have had a reasonable expectation that the
COLA formula that happened to be in place at the date of their retirement would be
unchangeable for the rest of their lives.” Tr.#38433185, Order 8.
IV.

SB10-1, Including the COLA Change, Was Reasonable and Necessary
to Serve a Significant and Legitimate Public Purpose
“[A] finding that a law impairs a contract does not end the inquiry.” DeWitt,

54 P.3d at 858. Under the modern Contract Clause test’s third prong, “a court
should uphold a challenged statute if it is reasonable and appropriately serves a
significant and legitimate public purpose . . . .” Id.
A.

Preserving the PERA Pension System’s Future Viability Is a
Legitimate Public Purpose

As the trial court found, “Plaintiffs themselves concede in their complaint
that Senate Bill 10-001 bears a rational relationship to the General Assembly’s
legitimate objective of remedying PERA’s unfunded liabilities that threaten its
future viability . . . .” Tr.#38433185, Order 11 (citing Sec. Am. Comp. ¶¶ 43-45).
Though disagreeing with the methods chosen by the General Assembly, Plaintiffs
recognize that SB10-1 targeted a legitimate public purpose, stating: “Plaintiffs
agree that the government has an interest in a healthy pension system” and
“PERA’s ability to continue to pay pension benefits is in the public interest.”

35
627215

Tr.#31378087, Pls’ Resp. to MTD 14; Tr.#36973522, Pls’ Resp. to MSJ 37. The
only contested question for the tripartite test’s third prong is whether the
legislature’s change to the COLA formula was “reasonable and appropriately
serves” the public purpose of preserving the PERA pension fund’s long-term
viability. DeWitt, 54 P.3d at 858.
B.

SB10-1, Including the COLA Modification, Is a Reasonable and
Necessary Means to Address PERA’s Funding Crisis

Plaintiffs can not dispute that the 2007 to 2009 economic crisis caused the
PERA pension fund to lose $12 billion in 2008 alone and to fall to 52% funded at
the end of 2008.

To address PERA’s severe underfunding, the extensive

legislative record for SB10-1 illustrates that the General Assembly considered
numerous alternatives and arguments in nearly 12 hours of public testimony, six
hearings, and a wealth of analysis and documentation, including by Plaintiff Justus
and others affiliated with the SavePERACOLA organization.

Tr.#36552995,

PERA’s Opp. to MSJ 24-25; Tr.#36559770, PERA’s MSJ 19-29. The legislative
record also establishes that the legislature considered readjusting the COLA for
retirees as the last option and only undertook such action after it became evident
that no other viable contribution and benefit changes could prevent the pension
fund from running out of money.
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Plaintiffs not only ignore the extensive legislative record, but also the
unanimous support from unions and retiree organizations, and the overwhelming
support of PERA and DPS retirees, employees, and employers illustrating that
SB10-1 was reasonable and necessary.
Plaintiffs wrongly assert that the tripartite test’s “reasonable and necessary”
element is an affirmative defense. Op. Br. 34-35. DeWitt states no such thing and
the one court to directly address Plaintiffs’ argument rejected it. See United Auto.,
Aerospace, Agric. Implement Workers of Am. Int’l Union v. Fortuno, 633 F.3d 37,
42 (1st Cir. 2011) (“[W]here plaintiffs sue a state . . . challenging the state’s
impairment of a contract to which it is a party, the plaintiffs bear the burden on the
reasonable/necessary prong of the Contract Clause analysis.”).
V.

Plaintiffs Recognize that the Tripartite Test Applies Here but
Inconsistently Argue for an Absolute Prohibition on Modification of
Retiree Pension Benefits
Plaintiffs repeatedly recognize that the tripartite test set forth in DeWitt

applies here. Op. Br. 31 (discussing substantial impairment as “second part of the
tripartite test”), 34-35 (discussing reasonable and necessary analysis “[w]hich [t]he
District Court [d]id [n]ot reach”). In addition, Plaintiffs’ Pittsburgh counsel in
their Minnesota lawsuit argued for application of the “modern Contract Clause
analysis” under both the state and federal Contract Clauses. Tr.#37453807, PERA
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Reply Ex. 1 at 32 (Minnesota briefing). In their South Dakota briefing, Plaintiffs’
Pittsburgh counsel further conceded that the state “ha[s] the right to reduce the
benefits of retirees who are fully vested in their pensions . . . if the modification is
justified as reasonable and necessary to serve an important public purpose.” Ex. C
(Pls’ Opp. to Defs’ MSJ at 14) (internal quotation marks and citations omitted).
Nonetheless, Plaintiffs inconsistently ask this Court to interpret McPhail and Bills
to bar any consideration of the tripartite test’s reasonable and necessary prong. Op.
Br. 34-35. The Court should reject Plaintiffs’ invitation.
Additionally, as the trial court recognized, “According to DeWitt and, in
fact, under all Colorado authority, Plaintiffs must first establish that they have a
clear and unmistakable right to an unchangeable cost of living adjustment for the
rest of their lives.” Tr.#38433185, Order 4. Plaintiffs’ argument for application
of their inaccurate interpretation of Bills, McPhail and a 2004 Attorney General
opinion, is moot because under all Contract Clause authority, a plaintiff must first
establish a clear and unmistakable statutorily created contract right. As the trial
court thoroughly explained, Plaintiffs did not do so.
Even considering Bills, McPhail, and an off-point Attorney General opinion,
those authorities do not stand for the proposition argued by Plaintiffs. Though not
applying the modern Contract Clause test because it did not yet exist, the Colorado
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Supreme Court in McPhail “conceded that change is permissible” for the pension
benefits of retirees, and explained that “changes may be made in the pension
system looking to strengthening and bettering it and it may be conceded that this is
permissible. In other words, it is not desirable to tie the hands of the Legislature
forever after the enactment . . . .” 338 P.2d at 701. Under such standard, there is
no question that SB10-1 resulted in “strengthening and bettering” the PERA
pension system.
The facts of those cases also are materially different from the unprecedented
2008 economic crisis here that resulted in the shared sacrifice of employees,
employees, and retirees. In McPhail and Bills, voters approved two increases in
the salaries of current police officers at the same time they eliminated the tying of
retiree benefits to current employee pay (called an escalator clause). McPhail, 338
P.2d at 695; Bills, 366 P.2d at 582. The Bills court thus reasonably concluded that
the change to retiree benefits “was unaccompanied by a corresponding change of a
beneficial nature, was not shown to be actuarially necessary, nor that it in anywise
strengthened or bettered the pension plan.” 366 P.2d at 585. Further, the escalator
clause had not materially changed in 37 years (contrary to Plaintiffs’ misstatement
in their Opening Brief). McPhail, 338 P.2d at 695 (discussing that the amendment
in 1956 “repealed a provision which had been in force since 1919”).
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As for Attorney General opinion 04-04, due at most “respectful
consideration,” Colo. Common Cause v. Meyer, 758 P.2d 153, 159 (Colo. 1988), it
too is not instructive. Neither the author’s comments on retiree benefits in general,
nor on McPhail and Bills, have any relevance to whether the COLA provisions
here unmistakably establish a right to a COLA frozen for the lifetime of retirees
and their spouses. The opinion also did not examine the specific statutes and DPS
provisions at issue nor the four decades of changes to the COLA for existing
retirees.
No state or federal court has done what Plaintiffs ask this Court do: apply
the modern, tripartite test to Contract Clause challenges in all cases except
challenges involving pension benefits. There is no reason for this Court to be the
first.
VI.

Summary Judgment Was Proper on Plaintiffs’ Takings, Substantive
Due Process and § 1983 Claims
A.

Plaintiffs’ Takings and Substantive Due Process Claims Necessarily
Fail Because Plaintiffs’ Contract Clause Claims Fail

Courts summarily reject takings and substantive due process clause claims
where no contract right exists to support a Contract Clause claim.

See R.I.

Laborers’ Dist. Council v. Rhode Island, 145 F.3d 42, 44 n.1 (1st Cir. 1989).
Here, having established that Plaintiffs have no contract right to a particular COLA
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formula for life without change, it necessarily follows that Plaintiffs’ taking and
substantive due process claims fail. Tr.#38433185, Order 10-11.
B.

Plaintiffs’ Takings Clause Claim Fails Because a COLA Formula Is
Not Property

Plaintiffs’ generalized assertions regarding the nature of property are
irrelevant because the U.S. Supreme Court in United States v. Sperry Corp., 493
U.S. 52, 62 n.9 (1989), and the Federal Circuit in Branch v. United States, 69 F.3d
1571, 1574-76 (Fed. Cir. 1995), held that government-imposed obligations to pay
or redistribute money are not takings as a matter of law. Courts also have rejected
Plaintiffs’ argument that the Takings Clause covers parties’ unilateral expectations.
See NEA-RI, 172 F.3d at 29.
The two decisions on which Plaintiffs rely to argue that the COLA in place
at retirement is a property right protected by the Takings Clause are the narrow
exception in which the government has taken a specific fund of private money for
general government use. See Phillips v. Wash. Legal Found., 524 U.S. 156, 17071 (1998); Webb’s Fabulous Pharmacies v. Beckwith, 449 U.S. 155, 163-64
(1980). SB10-1 does not require any retiree to pay any money, much less to the
state’s general fund, but simply readjusts economic benefits and burdens for the
common good so that funds are preserved by PERA to ensure that retirement
pension benefits will be available for current and future retirees.
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C.

Even if Plaintiffs Have a Protectable Property Interest There Has Been
No Regulatory Taking

PERA agrees there is a three-part test for analyzing a regulatory taking.
Lake Durango Water Co. v. PUC, 67 P.3d 12, 19 (Colo. 2003). The three factors
to be weighed are:

(1) “the character of the governmental action”; (2) “its

economic impact”; and (3) “its interference with reasonable economic expectations
of the property owner.” Id.
Here, the nature of the state’s action is not akin to a regulatory taking. The
COLA modification is a negative restriction rather than an affirmative taking, as it
simply slows the pension increase and changes the future receipt of a particular
COLA formula and replaces it with a different one. Buffalo Teachers Fed’n v.
Tobe, 464 F.3d 362, 375 (2d Cir. 2006) (rejecting Takings challenge to wage
freeze under same analysis). Second, retirees’ base benefits are not affected by the
COLA readjustment, nor have the retirees have had any of their past COLA
benefits withdrawn.

Third, as to the parties’ investment-based expectations,

Plaintiffs’ purported belief that they would be receiving whatever COLA was in
place at their retirement for the rest of their lives was unreasonable because of the
past history of changes to the COLA paid to retirees. Courts frequently grant
motions for summary judgment on takings after applying this three-part test, see,
e.g., id. at 375-76, and here the trial court did not reach this issue because it found
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the Takings Claim failed as a matter of law because Plaintiffs have no contract
right to a fixed COLA for life. Tr.#38433185, Order 10-11.
D.

Plaintiffs’ Substantive Due Process Claim Fails Because Pension
Benefits Are Not Fundamental Rights and the Rational Basis Standard
Is Satisfied Here

Plaintiffs do not challenge and thus concede that the district court properly
ruled that their substantive due process claims fail. When no fundamental right is
at stake, “the legislation is subject to evaluation . . . pursuant to the rational basis
test, requiring the state to demonstrate that the legislation bear some reasonable
relationship to a legitimate governmental interest.” People v. Young, 859 P.2d 814,
818 (Colo. 1993). The trial court found that based on the public record before it
that “it would be impossible to reach a conclusion other than that the challenged
legislation bears a reasonable relationship to the legitimate governmental interest
of reaching a one hundred percent funded ration for PERA within the next thirty
years.” Tr.#38433185, Order 11.
E.

Plaintiffs’ § 1983 Claims Fail Because Their Underlying Claims Fail

Plaintiffs do not challenge and thus concede that their § 1983 claims fail on
summary judgment if the underlying Contract Clause, Takings Clause, and
Substantive Due Process claims fail. See New Phone Co. v. N.Y. Dep’t of Info.
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Tech. & Telecomms., 335 F. App’x 503, 506 (2d Cir. 2009); Tr.#38433185, Order
12.

DATED this 16th day of May, 2012.
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