DISTRICT COURT, DENVER COUNTY, COLORADO
1437 Bannock Street
Denver, CO 80202
Telephone (720) 865-8301
Plaintiff(s): GARY R. JUSTUS, KATHLEEN HOPKINS,
EUGENE HALAAS and LISA SILVA-DEROU, on behalf
of themselves and those similarly situated,

EFILED Document
CO Denver County District Court 2nd JD
Filing Date: Nov 23 2010 4:37PM MST
Filing ID: 34521555
Review Clerk: Sean McGowan

Ÿ COURT USE ONLY Ÿ
Case Number: 2010CV1589

v.
Div. & Ctrm.: 6
Defendant(s): STATE OF COLORADO; PUBLIC
(03/2<((6¶5(7,5(0(17$662&,$7,212)
COLORADO; GOVERNOR BILL RITTER, MARK J.
ANDERSON and SARA R. ALT, in their official capacities
only.
Richard Rosenblatt
Richard Rosenblatt & Associates, LLC
Address: 8085 East Prentice Avenue
Greenwood Village, CO 80111
Phone Number: (303) 721-7399 x 11
FAX Number: (720) 528-1220
E-mail: rrosenblatt@cwa-union.org
Atty. Reg. #: 15813
William T. Payne *
Stephen M. Pincus *
John Stember *
Stember Feinstein Doyle Payne & Cordes, LLC
Allegheny Building, 17th Floor
Pittsburgh, PA 15219
P: (412) 281-8400 F: (412) 281-1007
wpayne@stemberfeinstein.com
spincus@stemberfeinstein.com
jstember@stemberfeinstein.com
*Admitted via pro hac vice

3/$,17,))6¶MOTION FOR PARTIAL SUMMARY JUDGMENT

Pursuant to Colo. R. Civ. P. 65(a), Plaintiffs Gary R. Justus, Kathleen Hopkins, Eugene
Halaas, Jr., and Robert Laird, Jr.1, have moved for partial summary judgment on Count I of their
amended complaint, and request that the Court find that the provisions of Senate Bill 10-001
decreasing the annual pension increases to the pensions of the Plaintiffs and Putative Class
Members violate the Contract Clause of the Colorado Constitution. 2
Plaintiffs request that the Court consider this motion now, shortly after this case has been
put at issue, because (1) the case of Police Pension and Relief Board of the City and County of
Denver v. McPhail, 139 Colo. 330 (1959), is directly on point and (2) if the Plaintiffs prevail on
its Colorado Constitution Contract Clause claim, it will materially advance the litigation and may
obviate the need for much of the expected discovery and the filing dispositive motions on other
claims. 7KXV3ODLQWLIIVEHOLHYHWKDWWKH&RXUW¶VUXOLQJRQWKLVPRWLRQZLOODYRLGHQRUPRXV
expenditure of time, fees and costs from all concerned.
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Plaintiffs have filed a motion leave to file a Second Amended Complaint that withdraws Lisa
Silva-Derou and adds Robert Laird, Jr., as a named plaintiff, corrects the numbering of the
paragraphs, and withdraws Count II and any claims for monetary damages under 42 U.S.C. §
1983. No other substantive changes to the Complaint have been proposed.
3ODLQWLIIV¶ filed their motion for class certification on April 27, 2010. Defendants moved for a
stay of the briefing on that motion, and requested discovery in advance of that briefing. On July
WKH&RXUWJUDQWHGWKHVWD\UXOLQJ³)XUWKHUFODVVFHUWLILFDWLRQEULHILQJLVVWD\HGXQWLO
after claVVGLVFRYHU\LVFRPSOHWH´DQG³&ODVVGLVFRYHU\ZLOOFRPPHQFHDIWHUWKLV&RXUWKDV
HQWHUHGDFDVHPDQDJHPHQWRUGHUDGGUHVVLQJWKHVFRSHDQGWLPLQJRIFODVVGLVFRYHU\´7KH
parties are in the process of working out a schedule for class discovery and briefing on the class
FHUWLILFDWLRQPRWLRQDQGLWLV3ODLQWLIIV¶SRVLWLRQWKDWWKLVPRWLRQIRUSDUWLDOVXPPDU\MXGJPHQW
may be decided before the class certification motion. See also Barbara J. Rothstein & Thomas E.
Willging, Managing Class Action Litigation: A Pocket Guide for Judges (Second Edition,
)HGHUDO-XGLFLDO&HQWHU  ³7KHDPHQGHGUXOH>@DOORZV>FRXUWV@WRUXOHRQPRWLRQVWR
GLVPLVVRUIRUVXPPDU\MXGJPHQWEHIRUHUXOLQJRQFODVVFHUWLILFDWLRQ´ 
2

2

I. CERTIFICATION OF COMPLIANCE UNDER C.R.C.P. 121, §1-15(8)
Prior to filing this motion,FRXQVHOIRU3ODLQWLIIVFRQIHUUHGLQJRRGIDLWKZLWK'HIHQGDQWV¶
counsel regarding this motion. Defendants will oppose the motion.

II. INTRODUCTION
3ODLQWLIIVDQGWKH&ODVVWKH\UHSUHVHQW FROOHFWLYHO\³5HWLUHHV´ which is comprised of
approximately 50,000 retired Colorado public sector employees, were promised certain specified
pension benefits, including an annual cost-of-OLYLQJDGMXVWPHQW ³&2/$´ LQH[FKDQJHIRUWKHLU
service. Retirees have already held up their end of the bargain by rendering years of service.
Having done so, they reasonably expected that the promised pension benefits would sustain them
throughout retirement. Defendants, however, have broken that promise.
Retirees are members of the Public Employees Retirement Association of Colorado
(³PERA´). PERA includes former public school teachers who taught millions of Colorado's
FKLOGUHQUHWLUHGVWDWHMXGJHVZKRHQIRUFHGWKHVWDWH¶VODZVUHWLUHGSROLFHRIILFHUVZKRSXW
themselves in harm¶s way to protect Colorado¶Vcitizens; and other retired state, county and local
government workers who were employed in the various sectors of Colorado government.
Retirees worked in public service for many years, often at a lower wage than they could
have earned in the private sector. Throughout their working lives, they made contributions to
&RORUDGR¶VRetirement Systems required by state law. Under well- established Colorado case
law, the Retirees acquired rights to fully vested pension benefits, including the annual COLA in
effect under the law when they became eligible to retire. McPhail, supra; Police Pension and
Relief Bd. of City and County of Denver v. Bills, 148 Colo. 383 (1961). Indeed, PERA itself
repeatedly assured them that they could count on the annual COLA during retirement.
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Despite these assurances, the Colorado Legislature in 2010 enacted Senate Bill 10-001
WKH³2010 3HQVLRQ/HJLVODWLRQ´ , the statute that reduced the promised pension benefits by
scaling back the annual COLA and postponing its payment from March until July. By so doing,
the LHJLVODWXUHGLPLQLVKHG3ODLQWLIIV¶YHVWHGULJKWVLQYLRODWLRQRIContract Clause of the
Colorado Constitution. As such, based on the undisputed material and relevant facts, summary
judgment should enter in favor of the Plaintiffs on Count I.
III. PROCEDURAL HISTORY
Plaintiff Gary R. Justus and Kathleen Hopkins commenced this lawsuit on February 26,
2010, three days after Governor Ritter signed the 2010 Pension Legislation into law. Plaintiffs
filed a First Amended Complaint on March 18, 2010, adding George Halaas and Lisa SilvaDerou as plaintiffs. The First Amended Complaint includes eight counts, including counts
alleging violations of the Contract Clause (Claim I) and Article V, § 48 (Claim II) of the
Colorado Constitution, and counts alleging violations of the Contract (Claim III), Takings (Claim
IV), and Due Process (Claim V) Clauses of the United States Constitution. The First Amended
Complaint also requests injunctive relief and money damages (including under 42 U.S.C. §
1983) against the individual Defendants for violations of the Contract (Claim VI), Takings
(Claim VII) and Due Process (Claim VIII) Clauses of the United States Constitution.
Plaintiffs moved for Class Certification on April 27, 2010. Shortly thereafter, Defendants
filed a motion to stay briefing on class certification until completion of class discovery, which
request the Court granted by Order dated July 7, 2010.
On May 10, 2010, Defendants filed Motions to Dismiss the First Amended Complaint.
Plaintiffs opposed the motions as to all counts except for Count II, and also conceded that the
request for monetary damages against state officials under 42 U.S.C. § 1983 could be dismissed.
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OQ6HSWHPEHUWKH&RXUWGHQLHG'HIHQGDQWV¶0RWLRQVWR'LVPLVVH[FHSWDVWRWKHSDUWV
of the First Amended Complaint that Plaintiffs admitted should be dismissed. On November 19
Plaintiffs filed an unopposed motion for leave to amend the complaint to (1) withdraw Lisa
Silva-Derou and add Robert Laird, Jr. as a named plaintiff, (2) remove Count II as well as the
claims for monetary damages against state officials under 42 U.S.C. § 1983, and (3) correct the
numbering of the paragraphs.
IV. FACTUAL BACKGROUND
A. Background on PERA and the Plaintiffs
Defendant PERA ³provides retirement and other benefits to the employees of more than
400 government agencies and public entities in the state of Colorado. PERA is the 21st largest
SXEOLFSHQVLRQSODQLQWKH8QLWHG6WDWHV´ PERA Website at
http://www.copera.org/pera/about/overview.htm ODVWYLVLWHG ³,WVPHPEHUVKLS
includes employees of the Colorado state government, public school teachers in the state, many
university and college employees, judges, many employees of cities and towns, state troopers,
DQGWKHHPSOR\HHVRIDQXPEHURIRWKHUSXEOLFHQWLWLHV´Id. ³PERA is a substitute for Social
Security for most of these public employees. Benefits are pre-funded, which means while a
member is working, he or she is required to contribute a fixed percentage of their [sic] salary to
WKHUHWLUHPHQWWUXVWIXQGV´Id.
State law provides that members of PERA who have ´met the age and service
requirements in the statute . . .shall, upon written application of the board, receive service
retirement benefits, according to the benefit formula set forth in 24-51-603 (1) (a), (2), and (3).´
Colo. Rev. Stat. § 24-51-602 (2010) (emphasis added).
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Plaintiff Gary R. Justus is a Colorado resident who worked for more than 29 years for the
Denver Public Schools ³'36´ before retiring in 2003. Until December 31, 2009, he received
his pension through the Denver Public Schools Retirement System (³DPSRS´). On January 1,
2010, DPSRS became part of PERA, and since then Mr. Justus has been a member of PERA. He
currently receives pension benefits from PERA. Affidavit of Richard Rosenblatt, attached as
Exhibit 1; Affidavit of Gary Justus, attached as Exhibit 2.
Plaintiff Kathleen Hopkins is a Colorado resident who worked for 15 years for the State
of Colorado before retiring in 2001. Since retiring, she has received pension benefits from
PERA. Affidavit of Kathleen Hopkins, attached as Exhibit 3.
Plaintiff Eugene T. Halaas, Jr. is a California resident who worked over 27 years as a
judge for the State of Colorado before retiring in 1999 and is a retired PERA member. He
currently receives pension benefits from PERA. Affidavit of Eugene Halaas, attached as
Exhibit 4.
Plaintiff Robert Laird, Jr. is a Colorado resident who as of February 28, 2010, was
eligible to receive a full service pension benefit from PERA because he had met PERA¶Vage and
service requirements, but had not yet retired. He retired from his position with Pikes Peak
Community College in July 2010 and has since been receiving pension benefits from PERA.
Affidavit of Robert Laird, attached as Exhibit 5.
B.

Annual Increases to PODLQWLIIV¶3HQVLRQV
For many years, Retirees were promised under state law that they would receive post-

retirement annual adjustments to their pensions.
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1. Non-DPS PERA Members
Prior to March 1, 1994, the state law that governed PERA SURYLGHGWKDW³[c]ost of living
increases in retirement benefits and survivor benefits shall be made only upon approval by the
geneUDODVVHPEO\´&ROR. Rev. Stat. § 24-51-1001 (1992). In 1993, the Legislature amended this
provision to make annual COLA increases granted on or after March 1, 1994 automatic and no
longer dependent each year on approval by the legislature. H.B. 93-1324, § 7 (1993). Under the
new law:
(1) Annual increases in retirement benefits and survivor benefits shall occur on March 1
if said benefits have been paid for at least three months preceding March 1. Such
increases in benefits shall be calculated in accordance with the provisions of sections 2452-1002 and 24-51-1003 and shall be paid from the division trust funds.
Colo. Rev. Stat. § 24-51-1001 (1994) (emphasis added).
In Colo. Rev. Stat. § 24-51-1002 ± the part of the statute that made annual COLA
increases automatic -- the LHJLVODWXUHXWLOL]HGODQJXDJH ³VKDOO´ WKDWSODLQO\VKRZHGWKDWWKHVH
yearly adjustments were mandatory:
(1) The cumulative increase applied to benefits paid shall be recalculated annually as of
March 1 and shall be the lesser of:
(a) The total percent derived by multiplying three and one-half percent,
compounded annually, times the number of years such benefit has been effective
after March 1, 1993; and
(b) The percent increase in the consumer price index from 1992, or the year prior
to the year in which the benefit becomes effective, whichever is later, to the year
preceding March 1.
Colo. Rev. Stat. § 24-51-1002 (1994) (emphasis added). As a consequence of this amendment,
from 1994 through 2000, pension benefits of PERA retirees were automatically and mandatorily
increased under specific formulae.
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In 2000, the Legislature amended Colo. Rev. Stat. § 24-51-1002 again, this time
replacing the annual variable COLA adjustment with a guaranteed 3.5% annual increase
effective March 1, 2001. Laws 2000, Ch. 186, § 7. As amended, the statute provided:
The cumulative increase applied to benefits paid shall be recalculated annually as of
March 1 and shall be the total percent derived by multiplying three and one-half percent,
compounded annually, times the number of years such benefit has been effective after
March 1, 2000.
Colo. Rev. Stat. § 24-51-1002 (2002) (emphasis added).
After the legislature passed this amendment, PERA published a booklet in October 2000
in which it described the change:
PERA will increase your benefit each year by 3.5 percent compounded annually
from the date of your initial benefit. This increase is recalculated on the last workday
of each March and is based on your total benefit. Your first increase will be prorated for
the number of months you have been retired.
³<RXU3(5$%HQHILWV´DWWDFKHGDV([KLELW6, p. 22.
In other communications with its members, PERA plainly informed Retirees that they
ZLOO³>U@HFHLYHDQDQQXDODXWRPDWLFLQFUHDVHRISHUFHQWLQ\RXUPRQWKO\UHWLUHPHQWEHQHILWWR
KHOSNHHSXSZLWKWKHFRVWRIOLYLQJ´³%HQHILWVDWD*ODQFH´ 5HYLVHG-XO\ DWWDFKHGDV
Exhibit 7. Similarly, iQWKH6HSWHPEHULVVXHRI³0HPEHU5HSRUW´3(5$H[SODLQed how a
³3(5$DFFRXQWZLOOJURZIURPWKHCPDJLFRILQWHUHVWFRPSRXQGLQJ¶´DQGVWDWHGWKDWLID
member chooses to receive a lifetime monthly benefit, he³ZLOOUHFHLYHD benefit increase that is
indexHGIRULQIODWLRQDWSHUFHQW´ Member Report, p. 10, attached as Exhibit 8; see PERA
Website ±³$QQXDO%HQHILW,QFUHDVHV´ DFFHVVHGRQ1RY , attached as Exhibit 9 ³,I
you begin PERA membership on or before June 30, 2005, you will receive an annual increase of
SHUFHQW´ .
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In 2004, the Legislature amended Colo. Rev. Stat. § 24-51-1002 for future PERA
members only (effectively grandfathering past members at the 3.5 percent level). Thus, the 2005
legislation provided that the annual increase for persons who became members on or after July 1,
VKDOOEHWKHOHVVHURIRUWKHDFWXDOLQFUHDVHRIWKHFRQVXPHUSULFHLQGH[ ³&3,´ Laws
2004, Ch. 214, § 9 (codified at Colo. Rev. Stat. § 24-51-1002(a.5)(I) (2005)). Two years later,
the Legislature included individuals who were PERA member as of June 30, 2005, but who were
members as of December 30, 2006, among those PERA members who would receive a COLA of
CPI up to 3%). Laws 2006, Ch. 308, § 40 (codified at Colo. Rev. Stat. § 24-51-1002(3)(a)
(2007)). After the 2006 amendment and until the effective date of the 2010 Pension Legislation,
the following language governed annual increases for Class members:
(1) For benefit recipients whose benefits are based on the account of a member who was
a member, inactive member, or retiree on December 31, 2006, the cumulative increase
applied to benefits paid shall be recalculated annually as of March 1 and shall be the total
percent derived by multiplying three and one-half percent, compounded annually, times
the number of years such benefit has been effective after March 1, 2000. . . .
Colo. Rev. Stat. § 24-51-1002(1) (2007).
2. DPS Members
Until it merged with PERA, the DPSRS had been providing some form of guaranteed
annual adjustment to member pensions since at least 1981²when DPSRS began increasing
pensions annually by 3.0% (non-compounding). 6HH³6LJQLILFDQW)DFWV´'3656S, attached
as Exhibit 10. In 1985, DPSRS raised the yearly adjustment to 3.25% (non-compounding); and
in 2000, DPSRS began to compound interest. Id. at pp. 5-6.
When DPSRS became a part of PERA on January 1, 3(5$DVVXPHG'3656¶
obligation for the guaranteed 3.25% (compounded) annual increase for DPS Subclass Members.
Colo. Rev. Stat. § 24-51-1732 (effective January 1, 2010).
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C. The 2010 Pension Legislation
Earlier this year, the Legislature passed the 2010 Pension Legislation, which Governor
Ritter signed into law on February 23, 2010. The 2010 Pension Legislation modified PERA in
several respects. Among other things, it increased employer and employee contributions; it
raised service eligibility requirements for PERA members hired after January 1, 2011; and it
changed the formula for calculating the Highest Average Salary for PERA members not eligible
to retire as of January 1, 2011.
Most importantly for purposes of this lawsuit, the 2010 Pension Legislation eliminated
the guaranteed automatic 3.5% annual COLA increase for the PERA Public Employee subclass
and the 3.25% annual COLA increase for DPS retirees. Under the 2010 Pension Legislation, the
yearly COLA is no longer guaranteed at a specified percentage increase. Instead, the act
established a new formula EDVHGRQWKH&RQVXPHU3ULFH,QGH[ ³&3,´ , capped at 2%, that
could²and in 2010 did²yield a 0% increase. In its current form, Colo. Rev. Stat. § 24-51-1002
in pertinent part reads:
(1) For benefit recipients whose benefits are based on the account of a member who was
a member, inactive member, or retiree on December 31, 2006, or for benefit recipients
whose benefits are based on the account of a DPS member or DPS retiree, the increase
applied to benefits for the year 2010 shall be the lesser of two percent or the average
of the annual increases determined for each month, to the nearest one-tenth of a
percent, as calculated by the United States department of labor, in the national
consumer price index for urban wage earners and clerical workers for each of the
months in the 2009 calendar year.
(2) Beginning in the year 2011, subject to the provisions of section 24-51-1009.5, for
benefit recipients whose benefits are based on the account of a member who was a
member, inactive member, or retiree on December 31, 2006, or for benefit recipients
whose benefits are based on the account of a DPS member or DPS retiree, the increase
applied to benefits paid shall be the lesser of two percent or the average of the
annual increases determined for each month, to the nearest one-tenth of a percent,
as calculated by the United States department of labor, in the national consumer
price index for urban wage earners and clerical workers during the calendar year
preceding the increase in the benefit. Notwithstanding the provisions of this subsection
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(2), the increase shall be the maximum permitted under this subsection (2) and section
24-51-1009.5 unless the association's annual audited return on investments is negative for
the preceding calendar year, at which point the annual increase for the subsequent three
years shall be the lesser of two percent or the average of the annual increases determined
for each month, to the nearest one-tenth of a percent, as calculated by the United States
department of labor, in the national consumer price index for urban wage earners and
clerical workers during the calendar year preceding the increase in the benefit. The
increase applied to such benefits shall be recalculated annually as of July 1, and shall be
the compounded annual percentage of the annual increases applied to such benefits. In
the first year that the benefit recipient is eligible to receive an annual increase pursuant to
section 24-51-10001, the annual increase shall be prorated.
Laws 2010, Ch. 2, § 29; Colo. Rev. Stat. § 24-51-1002 (2010) (emphasis added); see Senate Bill
10-001 Provisions, attached as Exhibit 11.
The 2010 Pension Legislation also provides a 0.25% increase to the 2.0% cap if the
DFWXDULDOYDOXHRI3(5$¶VDVVHWVH[FHHGVan actuarial funding ration of 103% and a 0.25%
decrease if the asset value subsequently falls below 99%. Laws 2010, Ch. 2, § 23; Colo. Rev.
Stat. § 24-51-1009.5 (2010). The legislation also changes the traditional date for implementing
annual COLA increases, moving it back by three months, from March to July. Colo. Rev. Stat. §
24-51-1001 (2010).
IV. LEGAL ARGUMENT
A. Legal Standard
Pursuant to C.R.C.P. 56(c), a party is entitled to summary judgment when based upon the
SOHDGLQJVDGPLVVLRQVGHSRVLWLRQVDQVZHUVWRLQWHUURJDWRULHVDQGDIILGDYLWV³WKHUHLVQR
disputed issue of material fact and the moviQJSDUW\LVHQWLWOHGWRMXGJPHQWDVDPDWWHURIODZ´
BRW, Inc. v. Dufficy & Sons, Inc., 99 P.3d 66, 71 (Colo. 2004). Pursuant to C.R.C.P. 56(d),
³the court may grant a partial summary judgment as to material facts existing without substantial
controversy and reserve disputed facts for subsequent proceedings.´City of Westminster v.
Church, 167 Colo. 1, 15 (1968) (emphasis added). The moving party has the burden of
establishing the non-existence of a genuine issue of material fact. Continental Airlines, Inc. v.
11

Keenan, 731 P.2d 708, 712 (Colo. 1987). If the moving party meets the initial burden of
production, then that burden shifts to the non-PRYLQJSDUW\WRVKRZ³relevant and specific facts
WKDWDUHDOFRQWURYHUV\H[LVWV´Ginter v. Palmer & Co., 196 Colo. 203, 206 (1978). If the Court
determines that no triable issue of fact exists, summary judgment should be entered as a matter
of law. Casebolt v. Cowan, 829 P.2d 352, 364 (Colo. 1992).
B. The Contract Clause of the Colorado Constitution Protects 3ODLQWLIIV¶ Rights to a
Pension.
The Colorado Constitution protects contracts by and between the government and its
citizens. ,QZKDWLVNQRZQDVWKH³&RQWUDFW&ODXVH´Article II, Section 11 instructs: ³No ex post
facto law, nor law impairing the obligation of contracts, or retrospective in its operation, or
making any irrevocable grant of special privileges, franchises or immunities, shall be passed by
the general assembly.´
7KH&RORUDGR6XSUHPH&RXUWKDVFRQVLVWHQWO\IRXQGWKDW³ULJKWVZKLFKDFFUue under a
pension plan are contractual obligations which are protected under article II, section 11, of the
&RORUDGR&RQVWLWXWLRQ´ &RORUDGR6SULQJV)LUH)LJKWHUV$VV¶Q/RFDOY&LW\RI&RORUDGR
Springs, 784 P.2d 766, 770 (Colo. 1989) (en banc) (citing McPhail). In McPhail, an en banc
FRXUWFRQVLGHUHGZKHWKHUWKH&LW\¶VUHSHDORIDQ³HVFDODWRUFODXVH´LQDFLW\FKDUWHUDQG
ordinance, which promised post-retirement increases equal to one-half of any future wage
increases, violated the state Contract&ODXVH)LQGLQJWKDWWKHUHSHDORIWKH³HVFDODWRUFODXVH´did
indeed contravene the Contract Clause, the Court held that contributory pensions were not
gratuities, but were contractual in nature. McPhail, 139 Colo. at 340-42. A unanimous court
held:
³5HWLUHPHQWSD\LVGHILQHGDVµDGMXVWHGFRPSHQVDWLRQ¶SUHVHQWO\HDUQHGZKLFKZLWK
contributions from employees, is payable in the future. The compensation is earned in
the present, payable in the future to an employee, provided he possesses the qualifications
required by the act, and complies with the terms, conditions, and regulations imposed on
12

the receipt of retirement pay. Until an employee has earned his retirement pay, or until
the time arrives when he may retire, his retirement pay is but an inchoate right but when
his retirement pay becomes a vested right of which the pension entitled thereto
cannot be deprived; it has ripened into a full contractual obligation.´
Id. at 342 (emphasis added) (quoting Retirement Board of Allegheny County v. McGovern, 174
A. 400 (Pa. 1934)).
The McPhail Court then went on to find that the escalator clause in the Charter and
Ordinance of the City and County of Denver:
specifically provided that if plaintiffs fulfilled all conditions they would receive a
pension which would be subject to increase or decrease based upon the salary of
the rank which they occupied as of the date of retirement. It would be unjust and
contrary to our basic notions concerning the validity of contracts to hold that this
provision could be changed by the lawmakers.
Id. at 344.
McPhail thus holds that public pension benefits may not be reduced for any reason once
plaintiffs attain eligibility for their pension or retire -- and McPhail is still good law. See Police
Pension and Relief Bd. of City and County of Denver v. Bills, 148 Colo. 383, 38 (1961) (citing
McPhail) (emphasis added) (³UHWLUHPHQWULJKWV [upon retiring or becoming eligible to retire]
thereupon become a vested contractual obligation, not subject to a unilateral change of any
type whatsoever´ City of Aurora v. Ackman, 738 P.2d 796, 800 (Colo.App. 1987) (citing
McPhail) ³VXEVWDQWLDODGYHUVHFKDQJHFDQQRWEHPDGHLQWKHµYHVWHG¶SHQVLRQULJKWVRIDQ
employee who has already met the eligibility requirements of such a program´ McInerney v.
3XEOLF(PSOR\HHV¶5HWLUHPHQW$VV¶Q, 976 P.2d 348, 353 (Colo. App. 1998) (citing Bills)
³5HWLUHPHQWSD\EHFRPHVDYHVWHGULJKWZKHQDQHPSOR\HHKDVFRPSOLHGZLWKWKHFRQGLWLRQV
imposed entitling the employee to the receipt of retirement benefits).
Significantly, in 2005, Colorado Treasurer Mike Coffman requested a formal opinion
from the state $WWRUQH\*HQHUDOWRWKHIROORZLQJTXHVWLRQ³:KDWLIDQ\OLPLWDWLRQVH[LVWXSRQ
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WKH/HJLVODWXUH¶VDELOLW\WRUHGXFHWKHFDSDFLW\RIFXUUHQWHPployees to earn additional retirement
EHQHILWVWRDVVXUHWKHORQJWHUPDFWXDULDOVRXQGQHVVRIWKHSODQ"´First addressing the rights of
WKRVHZKRKDG\HWWRTXDOLI\IRUUHWLUHPHQWDQGZKRVHEHQHILWVZHUH³SDUWLDOO\YHVWHG´WKHQ
Attorney General Ken Salazar responded:
The rate and amount of retirement benefits may qualify as a partially vested pension right
protected by the contract clause of the constitution. An adverse change to a partially
vested pension right is lawful only if it is balanced by a corresponding change of a
beneficial nature, a change that is actuarially necessary, or a change that strengthens or
improves the pension plan.
Attorney General Formal Opinion No. 05-04, pp. 2-3, attached as Exhibit 11. As for PERA
members who had fulfilled all of the requirements for the pension, the Attorney General
concluded:
Once a PERA member fulfills all the statutory requirements for a pension benefit, retires
and begins receiving a pension, WKHPHPEHU¶VIXOO\YHVWHGSHQVLRQULJKWFDQQRWEH
reduced by the General Assembly.
Id. (emphasis. added) (citing McPhail). In the ³Discussion´ section, the Attorney General
explained his answer as to those already vested in their benefits:
Some vested pension rights cannot be eliminated. When a PERA member retires from
DFWLYHVHUYLFHDQGEHJLQVUHFHLYLQJDSHQVLRQWKHPHPEHU¶VSHQVLRQEHFRPHVDYHVWHG
contractual obligation of the pension program that is not subject to unilateral change of
any type by the General Assembly. Police Pension & Relief Board of City and County of
Denver v. Bills, 148 Colo. 383, 366 P.2d 581, 584 (1961) (citing Police Pension & Relief
Board of the City and County of Denver v. McPhail, 139 Colo. 330, 338 P.2d 694, 700
(1959)). When an employee retires and begins receiving a pension, trustees may not
DGRSWDQDPHQGPHQWWKDWUHGXFHVDQHPSOR\HH¶VYHVWHGSHQVLRQXQGHUWKHSODQ
Walker v. Board of Trustees of Regional Transportation District Pension Plan, 69 Fed.
Appx. 953, 2003 WL 21690534 (10th Cir. Colo.) (impairment of vested pension rights is
arbitrary and capricious, a breach of contract, and a breach of its fiduciary duties) (citing
Police Pension & Relief Board of City and County of Denver v. Bills), 148 Colo. 383, 366
P.2d 581 (1961) (unpublished opinion).
Id. (emphasis added).
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C. Because Plaintiffs were Vested in the Future COLA Increases upon Retirement or upon
Attaining Eligibility for Retirement, Judgment should be Entered in their Favor on
Count I.
As part of the Affirmative Defenses filed with their Answers, both sets of Defendants
DUJXHWKDW³3ODLQWLIIVKDYHQRFRQWUDFWXDOULJKWWRDSDUWLFXODU&2/$IRUPXOD´3(5$
'HIHQGDQWV¶$IILUPDWLYH'HIHQVH6WDWH'HIHQGDQWV$IILUPDWLYH'HIHQVH7KLVDUJXPHQW
is contrary to Colorado law.
As noted, the McPhail case addressed the repeal of an escalator clause that was part of
the Revised Municipal Code of the City and County of Denver, Charter (pp. 45-46) and that
provided pension increases equal to one-half of any future pay increase for the rank that the
retiree held at retirement:
. . . and such member shall thereafter, during his life-time, be paid in equal monthly
LQVWDOOPHQWVIURPWKHµSHQVLRQDQGUHOLHIIXQG¶DSHQVLRQHTXDOWRRQH-half (1/2) of the
average monthly rate of salary which such member shall have received in such
department during the one year preceding the date of the termination of the said
member's twenty-five years of active service.
. . . . In the event that salaries in the Denver police department shall be raised after the
effective date of this amendment those members of said department who shall have
previously been retired from active service and who are receiving a pension shall be
entitled to an increase in the amount of their pension equal to one-half of the raise in
pay granted in the rank said member held at the time he was retired«
McPhail, 139 Colo. at 334-35 (emphasis added).
The legislation at issue both here and in McPhail mandate certain specified postretirement pension increases. The increases in McPhail were based on future wage increases for
active employees, while the increases here are based on prescribed percentages. The salient
point is that McPhail unequivocally holds that the state Contract Clause protects not only the
right to the monthly pension in the amount determined at retirement, but it also protects any postretirement increases provided by in the governing statute.
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The McPhail Court began its analysis with a review of Pennsylvania cases, where the
courts have held that participants in a public pension system have a vested, contractual right to
their benefits. Id. at 342-343 (citations omitted). The Court then cited with approval the
reasoning used by California courts in cases³dealing with almost the exact problem here
presented and holding that a change from an escalator clause to a fixed amount can have no
UHWURVSHFWLYHHIIHFW´Id. at 343 (citing Terry v. City of Berkeley, 263 P.2d 833 (Cal. 1953) and
others). Based on this analysis, McPhail found that the pension board and retirees had a contract
which required the city to make the post-retirement pension increases as called for by the
ordinance in effect when the plaintiffs retired. Id. at 344.
Since McPhail unequivocally established the Colorado law on the issue for the past halfcentury, there is no need to look to sister states for guidance. Nonetheless, a review of decisions
from other states shows that courts outside Colorado routinely findWKDWDUHWLUHH¶VFRQWUDFWXDO
right to a pension also encompasses²and protects from diminution²any post-retirement
increases (e.g. COLAs) mandated by the law in effect when he vested.
For example, in United Firefighters of Los Angeles City v. City of Los Angeles, 210
Cal.App.3d 1095 (1984), the court held that where firefighters¶ rights to pension benefits had
vested under a pension statute that provided uncapped post-retirement COLAs, the later
imposition of a 3% cap on the COLAs violated the Contract Clause. Id. at 1108. Similarly, in
Booth v. Sims, 456 S.E.2d 167 (W.Va. 1995), the West Virginia Supreme Court struck down a
law reducing the pension COLAs from 3.75% to 2% for active State Troopers whose benefits
had previously vested and who were eligible for retirement. See also Pasadena Police Officers
Association v. City of Pasadena, 195 Cal.Rptr. 339 (Cal. Ct. App. 1983) (COLAs could not be
capped for retired police officers who previously opted for pensions with uncapped COLAs in
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lieu of a fixed pension); Clayppol v. Wilson, 6 Cal.Rptr.2d 77 (Cal. App. 3rd Dist. 1992)
(striking down repeal of COLA).
Moreover, the statute governing the purchase of service credits, which many Class
Members executedVXSSRUWV3ODLQWLIIV¶FODLPWKDWWKH\YHVWHGLQWKHSUHYious COLA formula.
The law governing these purchases clearly provides that benefit levels cannot be changed:
Service credit purchased pursuant to this part 5 by members who were
members, inactive members, or retirees on December 31, 2006, shall be subject
to the benefit provisions in effect for the existing member contribution
account. Service credit purchased pursuant to this part 5 by members who were
not members, inactive members, or retirees on December 31, 2006, shall be
subject to the benefit provisions in effect for such member at the time of the
initiation of payment of the purchase.
Colo. Rev. Stat. § 24-51-502 (2010).
As such, Plaintiffs are entitled to receive COLAs at the level under the law at the time of
their retirement (or upon becoming eligible to retire) ±3.5% or CPI up to 3.5% for non-DPS
members, and 3.25% or 3.0% for DPS members -- and to receive these adjustments in March of
every year.
V. CONCLUSION
For these reasons, this Court should enter summary judgment as to liability in favor of the
Plaintiffs on Count I.
Respectfully submitted on the 22nd day of November, 2010.
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