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ISSUES PRESENTED FOR REVIEW 

This case concerns the constitutionality of multibillion dollar public pension 

reform legislation, Senate Bill 10-001 ("SB 10-1 "). The vital issues presented for 

rev1ew are: 

( 1) Whether Colorado Public Employees' Retirement Association 

("PERA") members have contractual rights to the cost-of-living adjustment 

("COLA") formulas in place at their respective retirements for life without change. 

(2) Whether SB 10-1, which adjusted COLAs to their current level of two 

percent compounded annually, was constitutional because it (a) did not 

substantially impair contractual expectations and was reasonable and necessary to 

ensure the pension funds' long-term viability, and (b) was not a regulatory taking. 

PERA and State Defendants are filing this petition jointly but may file 

separate briefs later with this Court to address their related but distinct concerns. 

Pursuant to C.A.R. 35(b ), Defendants request expedited review. 
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OPINION TO BE REVIEWED 

The appeals court's reported opinion, 2012 COA 169, is Appendix A. The 

district court's opinion granting summary judgment to Defendants is Appendix B. 

JURISDICTION 

This Court has jurisdiction under C.A.R. 52(b )(3). This petition is timely 

because the appellate opinion issued on October 11, 2012. 

STATEMENT OF THE CASE 

PERA provides retirement and other benefits to more than 470,000 state, 

school, judicial, and local government employees. It is funded by contributions 

from its members and from more than 500 participating public employers. When a 

PERA member retires, PERA pays the member (and a co-beneficiary, if selected) a 

monthly pension benefit for life. C.R.S. §§ 24-51-602, -603. In addition to the 

base benefit, for the last forty years, PERA has paid a varying COLA to its retirees. 

A. SB10-1 

During the 2008 recession, PERA suffered losses totaling $11.8 billion and 

its funding ratio fell to 52o/o (with $29.5 billion assets but $57 billion accrued 

liability). Even with ambitious 8.5% returns, the state division would run out of 

money in 21 years and the school division would run out in 25 years. A "death 

spiral," requiring sale of long-term investments to meet short-term obligations, 
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would have begun in seven and twelve years respectively. See PERA C.A. Br. 8-

10. 

The General Assembly, after extensive actuarial studies and input from 

retirees, retiree organizations, and other stakeholders, responded with SB 10-1 . It 

made "modifications to the public employees' retirement association necessary to 

reach a one hundred percent funded ratio within the next thirty years." SB 10-1 

pmbl. 

SB 10-1 substantially increased both employer and employee contributions to 

the PERA fund. Current and future employees will pay the highest rates in 

PERA' s history while working up to a decade longer before retirement. After 

extensive actuarial modeling, however, it became clear that even more was 

required to make PERA sustainable: retiree COLAs would once again require 

readjustment. See PERA C.A. Br. 10-13. 

SB 10-1 did not reduce any monthly pensiOn nor did it abolish annual 

COLAs. With unammous support of union groups and retiree organizations 

representing more than 200,000 PERA retirees and members, the legislature 

modified the then-existing COLA formula by readjusting it from 3.5% 
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compounded to 2% compounded. C.R.S. § 24-51-1002. 1 The legislature had 

previously readjusted the COLA formula for PERA retirees ten times in forty 

years, and Denver Public Schools Retirement Systems ("DPSRS") had readjusted 

the COLA for its retirees twelve times. PERA C.A. Br. 4-8. 

B. Plaintiffs' Lawsuit 

Plaintiffs, through counsel who filed similar (since-rejected) lawsuits in 

Minnesota and South Dakota, brought suit in Denver District Court within days of 

the law's enactment. The putative class comprised those receiving or eligible to 

receive PERA retiree benefits (including DPSRS retirees) as of SB 10-1 's effective 

date. The court of appeals mistakenly believed Plaintiff Laird was not yet eligible 

to retire when SB 1 0-1 became effective-and this caused it unnecessarily to opine 

on COLA rights ofPERA members who had not yet reached retirement eligibility. 

App. A ,-r 48. Mr. Laird became retirement eligible in 2007 and was in the putative 

class. See App. B at 8. 

Plaintiffs alleged that they had a constitutional right, protected by the 

Contract Clauses of the Colorado and U.S. Constitutions, to an unchangeable 

1 Under SB10-1, for 2010 only, the COLA was the lesser of 2% compounded or 
actual inflation. C.R.S. § 24-51-1002. It will temporarily return to that either/or 
formula only if PERA experiences negative returns. Id. When PERA returns to 
financial soundness with a 103% funding ratio, the compounded COLA rate will 
increase annually by 0.25o/o without limit. ld. 
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COLA frozen at the rate(s) in effect on their dates of retirement. They based this 

claim on two half-century old Colorado Supreme Court cases: Police Pension & 

Relief Board v. Bills, 366 P.2d 581 (Colo. 1961); and Police Pension & Relief 

Board v. McPhail, 338 P.2d 694 (Colo. 1959). 

Plaintiffs further maintained this purported contractual entitlement was 

exempt from the usual constitutional analysis established by more recent Contract 

Clause cases such as In re Estate of DeWitt, 54 P.3d 849 (Colo. 2002). DeWitt 

recognized that the constitutional inquiry's first step is to "demonstrate that [a] 

contract gave [a party] a vested right." !d. at 858 (citing U.S. Supreme Court case 

and McPhail). The Court required, in addition, that the party "prove substantial 

impairment of a contractual relationship," meaning "a party must demonstrate that 

the law was not foreseeable and thus disrupts the parties' expectations." !d. (citing 

cases). Further, "[b]ecause the contract clause is not an absolute bar to legislative 

regulation of contracts," even a substantial impairment could be upheld if it 

satisfied the standards of "necessity and reasonableness." !d. at 858-59 (citing 

cases). According to Plaintiffs, however, De Witt has no application to public 

pensions. 
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C. District Court Opinion 

The district court, after denying Plaintiffs' motion for partial summary 

judgment, granted Defendants' summary judgment on all claims. It ruled that the 

"COLA provisions themselves establish that Plaintiffs have no contract right to a 

COLA frozen at retirement." App. Bat 4. 

The court detailed the many changes in the statutory COLA rates, as well as 

to DPSRS's COLAs, throughout the years. !d. at 5-7. It noted that "in 1994, to 

reduce the cost of COLA and increase the actuarial soundness of the PERA 

pension plan, the General Assembly capped the total COLA payment to retirees, 

eliminating the Cost of Living Stabilization Fund and ending the biannual increase 

that provided a catch up to actual inflation that had been paid in full from PERA 

trust funds since 1980." !d. at 6. 

The court applied DeWitt and found "under all Colorado authority, Plaintiffs 

must first establish that they have a clear and unmistakable right to an 

unchangeable cost of living adjustment for the rest of their lives." !d. at 4. 

Looking to statutory text, the court determined that the "COLA provisions ... have 

never included durationallanguage." !d. And, in practice, "[f]or four decades the 

COLA formulas as applied to retirees have repeatedly changed and have never 

been frozen at the date of retirement." !d. Similarly, "not a single DPS retiree has 
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received the 'contractual' benefit on which, for example, Plaintiff Justus bases his 

Contract Clause claims, a frozen cost of living adjustment based on the date of 

retirement (or full vesting)." !d. at 7. 

The court held: "While Plaintiffs unarguably have a contractual right to 

their PERA pension itself, they do not have a contractual right to the specific 

COLA formula in place at their respective retirement, for life without change." !d. 

at 4. The court consequently dismissed Plaintiffs' takings and due process claims. 

!d. 

D. Court of Appeals Opinion 

The court of appeals reversed and remanded. It concluded that Plaintiffs had 

a constitutionally protected "contractual right to have their retirement benefits 

calculated using the COLA in effect when their rights vested, before the effective 

date of Senate Bill 10-001." App. A~ 26. This resulted in different COLA rates 

for different Plaintiffs, depending on when they retired or their rights "vested." !d. 

~~ 45-48 (setting each Plaintiffs different "contractual" COLA rights). 

The opinion recognized that courts presume that statutes do not create 

contracts and "[t]o overcome the presumption, the party claiming the contractual 

right must show . . . a clear indication that the legislature intended to bind itself 

contractually." !d. ~ 31 (citing cases). Also, "[a] court ordinarily ascertains 
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whether the legislature so intended by examining whether the language of the 

statute and the circumstances surrounding its enactment or amendment manifest an 

intent to create an enforceable contractual right." !d. (citing cases). 

The court nonetheless ignored the statutory language and did not consider 

repeated COLA changes, including ones made during Plaintiffs' retirements. !d.~ 

39. Rather, it "consider[ ed] McPhail and Bills dispositive of whether plaintiffs 

here have a contractual right to a particular COLA." !d.~ 35; see id. ~ 44 ("As an 

intermediate appellate court, we are required to follow McPhail and Bills, as well 

as DeWitt."). The court also left open whether a contract right could be created 

even when the statute expressly states one is not being created. !d. ~ 35 n.l6 

The court did, however, agree with Defendants that after DeWitt, this does 

not end the constitutional analysis. !d. ~~ 26-29, 49-53. It recognized that courts 

must proceed to determine whether the contractual "impairment is substantial" 

(whether the "change was foreseeable" or instead "defeated the affected persons' 

reasonable expectations") and, if so, whether it "was reasonable and necessary to 

serve a significant and legitimate public purpose (i.e., actuarial and funding 

considerations)." !d.~~ 49-53. 

Although Defendants presented evidence that the changes to the COLA 

satisfied De Witt's remaining two prongs, the court refused to consider those factors 
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because the district court had not reached them in its analysis, having found 

plaintiffs failed to meet the first prong. I d. The court of appeals thus remanded the 

case, including the reinstated takings claim after determining Plaintiffs have a 

property interest in their contractual right. ld. ~54. 

REASONS FOR GRANTING THE WRIT 

This case cries out for this Court's review. One of the "gravest duties 

impressed upon the courts" is declaring legislation unconstitutional, which is why 

the presumption of constitutionality is so strong. Huber v. Colo. Mining Ass 'n, 264 

P.3d 884, 889 (Colo. 2011). The need for review and deference to the General 

Assembly is particularly acute where, as here, invalidating the statute would 

threaten not just legislative autonomy but also the fiscal stability of a multibillion 

dollar state retirement program. 

The court of appeals, moreover, misread two distinguishable Colorado 

Supreme Court decisions dating back more than half a century. Final review 

should not be left to "an intermediate appellate court" (App. A ~ 44) but should 

occur now and here. 

This court of appeals decision, if sustained, affects more than 470,000 

employees to whom PERA provides retirement benefits. The decision also has 

wider implications on the legislature and the State: the creation of enforceable 
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public contracts by statute despite the intent and historical practice of the 

legislature and the reasonable expectations of the parties. The opinion below 

creates a new constitutional right not clearly intended by the legislature. The 

decision's legal, fiscal, and policy implications are too great to allow this new rule 

of law to stand without review by this Court. 

The result is contrary to legal precedent governmg the legislature's 

formation of public contracts with private individuals, and has far reaching 

implications because it binds the hands of this and all future legislatures which, 

under the court of appeals' decision, are now bound by a contract the legislature 

did not intend to enter. This broad new view of government contracting could 

affect other types of government legislation and create other unintended private 

contractual rights. The opinion below strips the legislature of the flexibility it 

needs to adjust policy to confront changing conditions. 

I. This Court Should Decide Whether Plaintiffs Have Constitutionally 
Protected Contract and Property Rights to Frozen COLAs 

The appeals court wrote, "Finding a public contractual obligation has 

considerable effect" by operating as a "constraint on subsequent legislatures." 

App. A~ 30 (citation omitted). It acknowledged a "presumption" that laws do not 

create contract rights, which can be overcome only by a "clear indication that the 
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legislature intended to bind itself contractually." !d. ~ 31 (citing Nat'l R.R. 

Passenger Corp. v. Atchison, Topeka & Santa Fe Ry. Co., 470 U.S. 451, 465-66 

(1985) ). It recognized that courts must examine the statutory language and 

surrounding circumstances to determine legislative intent. !d. (citing US. Trust 

Co. v.NewJersey,431 U.S.1, 17n.14(1977)). 

The court ultimately did not apply the presumption against contract rights, 

nor did it scrutinize the language and surrounding circumstances, because it 

deemed "McPhail and Bills dispositive of whether plaintiffs here have a 

contractual right to a particular COLA." !d. ~ 35. Those dated cases are 

distinguishable. 

Both the language and surrounding circumstances in McPhail and Bills 

differ markedly from those here. There, the Denver Charter provided that a police 

or fire department retiree "during his life-time" would receive a pension and "shall 

be entitled to an increase in the amount of the [] pension equal to one-half of the 

raise in pay granted in the rank said member held at the time he was retired." 

McPhail, 338 P.2d at 696 (emphasis added). This "escalation principle," 

moreover, had "a long history," dating back some 37 years before it was repealed. 

!d. 
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Here, in contrast, prior COLA statutes contained no language of duration or 

"entitlement." And, unlike the Denver City Council which had never changed the 

escalator clause, the General Assembly had changed COLAs ten times and DPSRS 

had changed COLAs twelve times during the decades preceding 2010. 

The lack of durational language also distinguishes COLA rates from the base 

pension itself, which the district court properly held to be a contractual entitlement. 

App. B at 4. Retiring PERA members elect one of three benefit options, each 

"payable for the life of the retiree" and any designated co-beneficiary. C.R.S. 

§ 24-51-801 ( 1 ). The circumstances surrounding this retirement benefit confirm the 

entitlement: the General Assembly has never reduced any existing PERA pension 

base benefit. 

The appeals court dismissed textual arguments because "McPhail and Bills 

did not mention the charter language in [their] analysis." App. A ,-r 39. But a 

statute "will be considered a contract, subject to the provisions of the contract 

clause, only when its language and the surrounding circumstances manifest a 

legislative intent to create private contractual rights enforceable against the state or 

municipality." Colo. Springs Fire Fighters Ass 'n v. City of Colo. Springs, 784 

P.2d 766, 773 (Colo. 1989). Because the charter in McPhail and Bills contained 

durational language of entitlement, those cases cannot be "dispositive" (App. A ,-r 
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35) of whether statutes lacking such language, created contractual and property 

rights. 

The court of appeals also denied the significance of the entitlement language 

present in McPhail and Bills but absent here. App. A ,-r,-r 39-40. This was error, as 

the ultimate question is whether Plaintiffs have a "legitimate claim of entitlement" 

to the claimed benefit (here, COLA rates frozen for life). See Town of Castle 

Rock, Colo. v. Gonzales, 545 U.S. 748, 757 (2005); Hillside Cmty. Church v. 

Olson, 58 P.3d 1021, 1025 (Colo. 2002). 

Lacking any language of entitlement, the court noted only that past statutes 

"said that the COLA 'shall be recalculated' and 'shall be' a specified amount." 

App. A ,-r 39. But this mandatory language bound the PERA administrator while 

the statutes were in effect-not future legislatures. That "shall" language not only 

was necessary (stating that COLAs "may" be granted would leave discretion not to 

award them in a given year) but also parallels other language held not to create 

contractual entitlements. E.g., Colo. Springs Fire Fighters, 784 P.2d at 768 & n.2 

(municipal ordinance providing City "will pay the entire monthly premium costs 

for those former employees" was not contractual entitlement preventing change); 

Spradling v. Colo. Dep't of Revenue, 870 P.2d 521, 523 (Colo. App. 1993) (statute 
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providing public retiree pension benefits "shall be subtracted from" gross income 

was not contractual entitlement). 

That Plaintiffs are not entitled to individualized COLA rates frozen for life is 

confirmed by the ever-changing history of COLA rates. There cannot be 

entitlement to something no Plaintiff ever received: a COLA frozen for life at the 

rate that happened to be in effect when each became eligible to retire or retired. 

The court compounded its error by unnecessarily deciding that those not yet 

eligible to retire on SB 10-1 's effective date could claim the same entitlement as 

those who already retired or were eligible for full retirement benefits. It did so 

because it mistakenly believed Plaintiff Laird first "became eligible to retire on 

February 28, 2010- after Senate Bill10-001 was signed into law and the amended 

COLA provisions became effective." App. A ~ 48. In fact, Mr. Laird became 

retirement eligible in 2007. See App. B at 8. This Court therefore can and should 

negate the court of appeals' unnecessary detour. 

A holding that Plaintiffs had no entitlement protected by the Contract Clause 

necessarily would defeat Plaintiffs' Takings Clause claim. Courts summarily 

reject takings claims where no constitutionally protected contract right exists. See 

R.I. Laborers' Dist. Council v. Rhode Island, 145 F.3d 42, 44 n.1 (1st Cir. 1998). 
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The court of appeals was able to resurrect the takings claim only by erroneously 

accepting the Contract Clause claim. See App. A ~ 54. 

Finally, it is important to underscore that this case is not about the right to 

COLAs. The General Assembly has preserved the cost-of-living protections for 

current and future retirees. What it did in 2010 is what it had done repeatedly in 

the years since COLAs first were granted in 1969: change the specific COLA 

formula in effect for a given year. Contrary to the court of appeals' conclusion, the 

Constitution did not restrict the legislature's right to change the COLA formula. 

II. This Court Should Decide Whether SBl0-1 Is Constitutional Because It 
(a) Did Not Substantially Impair Contractual Expectations and Was 
Reasonable and Necessary to Ensure the Pension Funds' Long-Term 
Viability, and (b) Was Not a Regulatory Taking 

The court of appeals properly recognized that holding that Plaintiffs have 

contract and property interests does not end the constitutional analysis. But it 

declined to perform that analysis and instead prolonged uncertainty by remanding 

for further proceedings. This Court should decide the constitutional issues now, so 

that the General Assembly, PERA, public employers, and the hundreds of 

thousands of active and retired PERA members can have certainty about whether 

PERA is on the path to financial solvency or thrust back into a financial crisis. 
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The remaining De Witt inquiries - whether SB 10-1 constituted a substantial 

impairment that unforeseeably disrupted the parties' expectations and, if so, 

whether it was reasonable and necessary, 54 P.3d at 858-59- are fully briefed and 

based on a developed record. Likewise, the briefing and record are complete on 

whether SB 10-1 was an unconstitutional taking. Because "application of a 

constitutional standard is a question of law" subject to "de novo" review, City of 

Greenwood Village v. Petitioners for the Proposed City of Centennial, 3 P.3d 427, 

440 (Colo. 2000), there is no need to delay decision for the district court (and the 

court of appeals after remand) to decide them. 

It is settled that "[o]n appeal, a party may defend the trial court's judgment 

on any ground supported by the record, whether relied upon or even considered by 

the trial court." People v. Aarness, 150 P.3d 1271, 1277 (Colo. 2006). This 

"Court has discretion to affirm the trial court's [ruling] on different grounds than 

those relied upon by the trial court." !d. It has reviewed legal issues even where 

(unlike here) the parties did not raise them in the lower courts. Robinson v. Colo. 

State Lottery Div., 179 P.3d 998, 1008-09 (Colo. 2008). Especially where there is 

a presumption of constitutionality, "the record is complete as to the constitutional 

question presented," and the issue turns on whether the legislature had sufficient 

justification for its action, the supreme "court should not refuse to pass upon 
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constitutional questions simply because it might constitute the first ruling in the 

case in this respect." Anaya v. Indus. Comm 'n, 512 P.2d 625, 626-27 (Colo. 1973). 

SB 10-1 did not substantially impair Plaintiffs' purported contract rights. For 

this prong, De Witt looks to "whether the statute in question touches on an area that 

has historically been regulated by the legislature; if so, the statute is less likely to 

be found to violate the contract clause." 54 P.3d at 859. Here, during Plaintiffs' 

years of employment, the legislature repeatedly modified the COLA formula, and 

other pension benefits, provided to retirees. Plaintiffs could have no reasonable 

expectation that ever-changing COLA formulas would freeze, for the first time, 

when they retired. Indeed, a retiree like Plaintiff Halaas, who personally 

experienced a material change to the COLA formula during his retirement and 

seeks to revive a COLA last paid twelve years ago, has no colorable claim that 

COLA formula changes were unforeseeable. 

Under De Witt, moreover, even substantial impairment of a contract right is 

constitutional where "it is reasonable and appropriately serves a significant and 

legitimate public purpose." !d. at 858. As the trial court noted, "Plaintiffs 

themselves concede in their complaint that Senate Bill 10-001 bears a rational 

relationship to the General Assembly's legitimate objective of remedying PERA's 

unfunded liabilities that threaten its future viability .... " App. B at 11 (citing Sec. 
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Am. Compl. ~~ 43-45). The only possibly contested issue is whether the COLA 

formula change was necessary and appropriate to serve that purpose. 

The recent economic crisis indisputably caused the PERA pension fund to 

lose nearly $12 billion in 2008 alone and to fall to 52% funded at the end of 2008. 

The legislative record demonstrates that, to address this crisis, the General 

Assembly considered numerous alternatives and arguments in nearly twelve hours 

of public testimony, six hearings, and voluminous analysis and documentation, 

including by Plaintiff Justus and others affiliated with his SavePERACOLA group. 

The General Assembly considered readjusting the COLA for retirees as the last 

option, only after it became evident that no other viable contribution and benefit 

changes could prevent the pension fund from running out of money. Plaintiffs not 

only ignore the extensive legislative record, but also the unanimous support from 

unions and retiree organizations, and the overwhelming approval of PERA and 

DPS retirees, employees, and employers. See PERA C.A. Br. 8-13, 35-37 

(discussing record); State C.A. Br. 19-23 (same). 

The existing record refutes Plaintiffs' takings claim. Plaintiffs conceded a 

three-part test applies to regulatory takings claims. See Lake Durango Water Co. 

v. PUC, 67 P.3d 12, 19 (Colo. 2003) (considering (1) "character of the 

governmental action," (2) "its economic impact," and (3) "its interference with 
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reasonable economic expectations of the property owner"). The same reasons that 

SB 1 0-1 meets the De Witt test also defeat any regulatory takings claim. 

CONCLUSION 

This Court should grant certiorari and uphold SB 10-1. 
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DATED this 21st day ofNovember, 2012. 
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~ 1 Plaintiffs, Gary R. Justus, Kathleen Hopkins, Eugene Halaas, 

and Robert P. Laird, Jr., are recipients of retirement benefits 

through the Colorado Public Employees' Retirement Association 

(PERA). They challenge sections 19 and 20 of Senate Bill 10-00 1 

(now codified at§§ 24-51-1001, 24-51-1002, C.R.S. 2012), which 

reduced the amount they were entitled to receive as a cost-of-living 

adjustment (COLA) to their PERA benefits. Specifically, they claim 

that this reduction violates their rights under the Contract Clauses 

of the United States and Colorado Constitutions and the Takings 

Clause of the United States Constitution. 

~~ 2 The district court granted summary judgment in favor of 

defendants, the State of Colorado, Governor John Hickenlooper, 

PERA, Carole Wright (Chair of the PERA Board of Trustees), and 

Maryann Motza (Vice-Chair of the PERA Board of Trustees). It ruled 

that plaintiffs have no contractual right to the COLA in effect when 

they retired, and that absent such a contractual right, plaintiffs' 

claims necessarily fail. 

,I 3 On appeal, plaintiffs contend that, under the holdings of Police 

Pension & ReliefBd. v. McPhail, 139 Colo. 330, 338 P.2d 694 (1959), 

and Police Pension & Relief Bd. v. Bills, 148 Colo. 383, 366 P.2d 581 
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(1961), they have a contractual right to the COLA in effect when 

they became eligible to retire or retired, which could not be reduced. 

We agree with plaintiffs, subject to certain limitations explained 

below. Specifically, we conclude that plaintiffs have a contractual 

right, but that the court must still determine whether any 

impairment of the right is substantial and, if so, whether the 

reduction was reasonable and necessary to serve a significant and 

legitimate public purpose. Therefore, we reverse the summary 

judgment and remand the case to the district court for further 

proceedings. 

I. Factual and Statutory Background 

~ 4 PERA provides retirement benefits to government employees. 

PERA has five divisions: state, school, local government, judicial, 

and Denver Public Schools (DPS). § 24-51-201(2), C.R.S. 2012. It 

is funded by contributions from participating governmental 

employees and their employers. See§ 24-51-401(1.7), C.R.S. 2012. 

A retired PERA member is entitled to a monthly retirement benefit, 

the amount of which is determined by statute. § 24-51-603, C.R.S. 

2012 . 

._] S Ms. Hopkins and Mr. Laird are former employees of the State 

2 



of Colorado who retired in 2001 and 2010, respectively. Mr. Halaas 

(a former judge) is a former public official of the State of Colorado 

who retired in 1999. All three receive retirement benefits through 

PERA. 

•1 6 Mr. Justus is a former employee of DPS who retired in 2003. 

Before 2010, he received his pension through the Denver Public 

Schools Retirement System (DPSRS). In 2010, the General 

Assembly merged DPSRS into PERA. See generally Ch. 288, sec. 1-

56,§§ 24-51-101 to -1715, 2009 Colo. Sess. Laws 1331-69. He 

now receives his retirement benefits through PERA. 

] 7 Because some history of PERA and the changes to the COLA 

under PERA and DPSRS is relevant to resolving the issue raised by 

plaintiffs on appeal, we detail the relevant history below. 

A. PERA's COLA Before the Enactment of 
Senate Bill 10-00 1 

,I 8 The General Assembly created a pension system for state 

employee retirees in 1931. See Ch. 157, §§ 111-1-1 et seq., 1931 

Colo. Sess. Laws 742-52. At the same time, the General Assembly 

provided expressly that the retirement board created to administer 

the system could not reduce the benefits (termed "annuities") paid 

3 



to retirees. Ch. 157, § 111-1-22, 1931 Colo. Sess. Laws 752. But 

the General Assembly did not include any provision for a COLA. 

~~ g In 1935, the General Assembly authorized the retirement 

board to increase member contributions to the pension fund or to 

decrease pension benefits payable to retirees, Ch. 203, sec. 7, § 

111-1-22, 1935 Colo. Sess. Laws 1055. 

1f 10 In 1969, the General Assembly repealed the provision 

authorizing the board to decrease pension payments. Ch. 252, 

sec.7, § 111-1-22, 1969 Colo. Sess. Laws 888. And it enacted two 

provisions authorizing two types of COLAs for PERA members. 1 

One provision included a table specifying the percentage increase 

then-current PERA retirees were entitled to receive in their monthly 

retirement benefits based on the year each had retired (the base 

COLA). The earlier the member had retired, the greater the increase 

to the member's initial benefit. Ch. 256, sec. 1, § 111-1-35, 1969 

Colo. Sess. Laws 904; Ch. 260, sec. 1, § 111-2-23, 1969 Colo. Sess. 

1 These provisions excluded judges. Judges' pension benefits were 
instead governed by article 6 of PERA. See Ch. 194, sec. 1, § 111-
6-1, 1959 Colo. Sess. Laws 625. 
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Laws 917. 2 The other provision increased retired members' benefits 

each year, on a noncompounded basis, by the lesser of one and 

one-half percent or the increase in the consumer price index (CPI) 

in the past year, as determined by a fractional formula (the 

supplemental COLA). Ch. 111, § 111-1-35(2)(b), (3)(c), (5)(b), (6)(c), 

1969 Colo. Sess. Laws 897; Ch. 257, sec. 8, § 111-2-23, 1969 Colo. 

Sess. Laws 909-10.3 

,[ 11 In 1973, the General Assembly changed the supplemental 

COLA to the lesser of three percent or the CPI increase. Ch. 320, 

sec. 8, § 111-2-27(2)(b), (5)(b), 1973 Colo. Sess. Laws 1117; see also 

Ch. 194, sec. 8, §§ 24-51-1002 to -1003, 1987 Colo. Sess. Laws 

1071. It also authorized a supplemental COLA for judicial division 

members that was the lesser of one and one-half percent or the CPI 

increase. Ch. 323, sec. 6, § 111-6-14, 1973 Colo. Sess. Laws 1130. 

2 The General Assembly first authorized judicial division employees 
to receive the base COLA in 1977. Ch. 335, sec. 1, § 24-51-224(1), 
1977 Colo. Sess. Laws 1234. 

3 Neither provision referred expressly to "cost of living." The base 
COLA provision was entitled "Increase in public employees' 
benefits," and the supplemental COLA provision was entitled 
"Redetermination of benefits." Ch. 256, sec. 1, § 111-1-35, 1969 
Colo. Sess. Laws 904; Ch. 111, § 111-1-35(2)(b), (3)(c), (5)(b), (6)(c), 
1969 Colo. Sess. Laws 896. In substance, however, they were 
COLA provisions. 
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~ 12 Between 1975 and 1987, the General Assembly increased the 

base COLA percentages on several occasions. E.g., Ch. 194, sec. 8, 

§§ 24-51-1005 to -1006, 1987 Colo. Sess. Laws 1072-73 (creating a 

cost of living stabilization fund "for the purpose of paying for 

increases in the initial benefits"); Ch. 185, sec. 1, § 24-51-136(1), 

1986 Colo. Sess. Laws 955-56; Ch. 195, sec. 1, § 24-51-136(1), 

1984 Colo. Sess. Laws 715-16; Ch. 102, sec. 1, § 24-51-136(1), 

1982 Colo. Sess. Laws 390-91; Ch. 118, sec. 3, § 24-51-136(1)-(2), 

1980 Colo. Sess. Laws 604-05; Ch. 335, sec. 1, § 24-51-224, 1977 

Colo. Sess. Laws 1234-35; Ch. 222, sec. 1, § 24-51-136, 1975 Colo. 

Sess. Laws 839. 

~ 1 ~") In 198 7, the General Assembly repealed and reenacted the 

PERA statutes, with substantial amendments. As relevant here, it 

changed the supplemental COLA to the lesser of three percent times 

the number of years the benefit had been paid (one and one-half 

percent for judicial division members), or the percentage increase in 

the CPI between the year before payment of the initial benefit and 

the current year. Ch. 194, sec. 8, § 24-51-1002(1), (2), 1987 Colo. 

Sess. Laws 1071. The latter option - a so-called "banking" 

provision - allowed PERA retirees to take advantage of years in 
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which the CPI increase had been more than three percent by adding 

the CPI for those years to the years in which it had been less 

(thereby "banking" the above-three percent increases), but only so 

long as the total percentage increase averaged less than three 

percent per year. 

-:1 14 The General Assembly also enacted a new provision in 1987 

which stated: 

Cost of living increases in retirement benefits 
and survivor benefits shall be made only upon 
approval by the general assembly. Such 
increases in benefits shall be calculated in 
accordance with the provisions of sections 24-
51-1006 [the base COLA] to 24-51-1008 and 
shall be paid from the cost of living 
stabilization fund. 

Ch. 194, sec. 1, § 24-1-1001(2), 1987 Colo. Sess. Laws 1071. 

,I 15 In 1988 and 1992, respectively, the General Assembly 

increased the supplemental COLA available to judicial members4 

4 See Ch. 186, sec. 9, § 24-51-1002(2)(a)-(b), 1988 Colo. Sess. Laws 
971 ("The percentage increase applied to benefits paid from the 
judicial division ... shall be the lesser" of the percent increase in 
the CPI and "[t]he total percent derived by multiplying one and one
half percent times the number of full years the benefit has been 
paid as of May 1, 1988, and by multiplying three percent times the 
number of full years the benefit has been paid after May 1, 1988."). 

7 



and non-judicial members. 5 During this period, it continued to 

increase the base COLA. See Ch. 175, sec. 10, § 24-51-1006, 1992 

Colo. Sess. Laws 1137-38; Ch. 182, sec. 1, § 24-51-1006, 1990 

Colo. Sess. Laws 1254-55; Ch. 187, sec. 1, § 24-51-1006, 1988 

Colo. Sess. Laws 973-74. 

,I 16 In 1993, the General Assembly eliminated the base COLA and 

amended the supplemental COLA for all PERA members. It fixed 

the supplemental COLA at the lesser of three and one-half percent, 

compounded annually, times the number of years a member's 

benefit had been payable after 1993, or the percent increase in the 

CPI from the latter of 1992 or the year before a member's benefit 

became payable (thereby resetting the "banking" provision to 

s Ch. 175, sec. 7, § 24-51-1002(1), 1992 Colo. Sess. Laws 1136 
(The percentage increase for state employees is the lesser of the 
"[t]he total percent derived by adding the product of three percent 
times the number of full years such benefit has been effective as of 
May 1, 1992, plus the product of four percent times the number of 
full years such benefit has been effective after May 1, 1992," and 
the percent increase in the CPI). The 1992 amendment also 
increased the non-CPI option for judicial employees to "[t]he total 
percent derived by adding the product of one and one-half percent 
times the number of full years such benefit has been effective as of 
May 1, 1988, plus the product of three percent times the number of 
full years such benefit has been effective after May 1, 1988, as of 
May 1, 1992, plus the product of four percent times the number of 
full years such benefit has been effective after May 1, 1992."). Ch. 
175, sec. 7, § 24-51-1002(2), 1992 Colo. Sess. Laws 1136. 
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exclude pre-1992 CPI changes). Ch. 138, sees. 6-7, 13, §§ 24-51-

1001, -1002, -1006, 1993 Colo. Sess. Laws 478-80.6 The General 

Assembly also repealed subsection 24-51-1001(2), which, as noted, 

had provided that cost of living increases to retirement benefits 

could be made only upon approval by the General Assembly. Ch. 

138, sec. 6, § 24-51-1001, 1993 Colo. Sess. Laws 478. 

, j 17 In 2000, the General Assembly eliminated the COLA increase 

alternative tied to the CPI, and set the supplemental COLA for all 

PERA members at three and one-half percent, compounded 

annually. Ch. 186, sec. 7, § 24-51-1002, 2000 Colo. Sess. Laws 

782. In relevant part, the amended statute stated: "The cumulative 

increase applied to benefits paid shall be recalculated annually and 

shall be the total percent derived by multiplying three and one-half 

percent, compounded annually, times the number of years such 

6 Plaintiffs contend that the General Assembly also made the 
supplemental COLA increases automatic- that is, not subject to 
the General Assembly's approval each year. But the supplemental 
COLA was automatic before 1993; it was the base COLA (eliminated 
by the 1993 revisions) that required the General Assembly's annual 
approval. See Ch. 138, sec. 6, § 24-51-1001(1)-(2), 1993 Colo. 
Sess. Laws 478 ((1) retaining the language that "[a]nnual increases 
in retirement benefits" calculated under section 24-51-1002 shall 
occur, and (2) eliminating the provision requiring approval of "cost 
of living increases in retirement benefits" calculated in accordance 
with section 24-51-1006). 
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benefit has been effective after March 1, 2000." Id. That COLA 

remained in effect until Senate Bill 10-00 1 's enactment. 7 

B. DPSRS's COLA Formula Before the Enactment of 
Senate Bill 10-00 1 

•r 18 As with COLA benefits under PERA, the DPSRS COLA formula 

changed several times over the past few decades. Between 1965 

and 1973, DPS retirees received a COLA of one percent per year, 

noncompounding. 8 The DPS retirement board increased that 

amount, as relevant here, to two percent in 1974, three percent in 

1981, three and one-quarter percent in 1986, and three and one-

quarter percent, compounded annually, in 2001.9 

C. Senate Bill 10-001 

.! 19 In 2009, because of a significant decrease in PERA's funding 

level, the General Assembly directed the PERA board to "submit 

specific, comprehensive recommendations to the general assembly 

7 The General Assembly did, however, adjust the COLA for some 
PERA members who retired after plaintiffs. See, e.g., Ch. 308, sees. 
40-41, § 24-51-1002(1)(a.5), 2006 Colo. Sess. Laws 1502; Ch. 214, 
sec. 9, § 24-51-1002(1)(a.5), 2004 Colo. Sess. Laws 700. 

8 DPSRS called the COLA an "Annual Retirement Allowance 
Adjustment." 

9 DPSRS also provided a base COLA to certain DPS retirees. Mr. 
Justus, however, was not eligible to receive a base COLA. 
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regarding possible methods to respond to the decrease in the value 

of [PERA]'s assets ... to ensure that [PERA] will become and remain 

fully funded." § 24-51-211(2), C.R.S. 2012. In response to the 

board's recommendations, the General Assembly enacted Senate 

Bill 10-001 to make "modifications to [PERA] necessary to reach a 

one hundred percent funded ratio within the next thirty years." Ch. 

2, 2010 Colo. Sess. Laws 4. The portion of the bill changing the 

COLA is now codified at section 24-51-1002. 

,[ 20 Section 24-51-1002 sets forth separate formulas for 

calculating the 2010 COLA and the COLA for years after 2010. 

,] 21 The COLA awarded to retired PERA members in 2010 was the 

lesser of two percent or the average of the national CPI in 2009 for 

urban wage earners and clerical workers. § 24-51-1002(1). 

Because the change in the relevant CPI was negative in 2009, PERA 

retirees received no COLA in 2010. 

,l 22 The formula for the post-2010 COLA is the same as that for 

the 2010 COLA, except that if and when PERA's funded ratio 

reaches one hundred and three percent, the COLA automatically 

will increase by one-quarter of one percent per year, compounded 

annually. §§ 24-51-1002(2), -1009.5, C.R.S. 2012. If the ratio falls 
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below ninety percent, the COLA automatically will be decreased by 

one-quarter of one percent annually, but will never fall below two 

percent. § 24-51-1009.5. 

II. Procedural History 

':[ 2~3 Shortly after the Governor signed Senate Bill 10-001 into law, 

plaintiffs filed suit against defendants, 10 claiming, as relevant here, 

that those sections of Senate Bill 10-001 reducing their COLA 

violate their rights under the Contract Clauses of the United States 

and Colorado Constitutions. They later amended their complaint to 

assert violations of the Takings and Due Process Clauses of the 

United States Constitution. They also asked the district court to 

certify a class comprised of PERA members currently receiving 

pension benefits who had retired during specified periods, and their 

survivors. 11 

10 Initially, the named defendants included then Governor Bill 
Ritter, and then Chair and Vice Chair of the PERA Board of 
Trustees, Mark J. Anderson and Sara J. Valt. Plaintiffs later 
substituted Governor Hickenlooper, Ms. Wright, and Ms. Matza for 
those defendants. 

11 Specifically, the proposed class included "[a]ll PERA members 
who received or may receive pension benefits from PERA on or after 
March 1, 2010, and (1) who are not in the DPS Division and became 
eligible to retire or retired between March 1, 1994, and February 28, 
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,[ 24 Relying largely on the supreme court's decisions in McPhail 

and Bills, plaintiffs moved for partial summary judgment on their 

Contract Clause claim under the Colorado Constitution. PERA, Ms. 

Wright, and Ms. Motza (the PERA defendants) then moved for 

summary judgment on all of plaintiffs' claims. They argued that 

McPhail and Bills are not controlling because those cases did not 

address circumstances of financial necessity, and preceded the 

supreme court's adoption of a new test for state and federal 

Contract Clause claims in In re Estate of DeWitt, 54 P.3d 849 (Colo. 

2002). Tracking the DeWitt test, the PERA defendants argued that 

plaintiffs were unable to establish that: (1) they had a contractual 

right to an unchangeable COLA; (2) the change to the COLA was 

inconsistent with their reasonable expectations and thus 

substantially impaired any such right, given the numerous pre-

2010 changes to the COLA under PERA and DPSRS; and (3) the 

change was unreasonable or unnecessary to serve a legitimate 

public purpose. Because plaintiffs' Takings and Due Process 

2010, inclusive; or (2) who are in the DPS Division and became 
eligible to retire or retired between January 1, 1974, and February 
28, 2010, inclusive," as well as certain qualified survivors of the 
aforementioned members. 
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Clause claims are premised on plaintiffs having a contractual right 

to a specific COLA, the PERA defendants argued that those claims 

also must fail. 

41 2 :_; The district court denied plaintiffs' motion. Soon thereafter, it 

granted the PERA defendants' motion, concluding that "[w]hile 

Plaintiffs unarguably have a contractual right to their PERA pension 

itself, they do not have a contractual right to the specific COLA 

formula in place at their respective retirement, for life without 

change." Addressing the first part of the DeWitt test, the court 

reasoned that the language of PERA's and DPSRS's pre-2010 COLA 

provisions did not suggest that a particular COLA formula would 

remain unchanged for life. Rather, because of the repeated changes 

to the COLA under both PERA and DPSRS, the court concluded 

that plain tiffs had no reasonable expectation to an unchanged 

lifelong COLA and, therefore, could not establish that they had a 

contractual right to a particular COLA. (The court did not consider 

the other parts of the DeWitt Contract Clause test.) The court also 

concluded that because plaintiffs do not have a contractual right, 

they have no property right in a particular COLA, and therefore 
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their Takings and Due Process claims also fail.12 

III. Discussion 

~ 26 On appeal, plaintiffs contend that the district court erred by 

granting summary judgment on their Contract and Takings Clause 

claims13 because, under McPhail and Bills, once they became 

eligible to retire or retired, they each acquired a contractual right to 

the COLA then in effect that precluded the General Assembly from 

making any adverse change to the formula. We agree with plaintiffs 

to some extent. They have a contractual right to have their 

retirement benefits calculated using the COLA in effect when their 

rights vested, before the effective date of Senate Bil110-001. But we 

disagree with plaintiffs that this conclusion entitles them to 

judgment in their favor. As discussed below, sections 19 and 20 of 

Senate Bill 10-001 do not violate plaintiffs' rights under the 

12 The court did not consider whether to certify the proposed class. 
Class discovery ended one day before the court gran ted the PERA 
defendants' summary judgment motion. Therefore, the parties 
never had the opportunity to brief the class certification issue. 

13 Plaintiffs do not contend that the court erred by granting 
summary judgment on their due process claim. Therefore, they 
have abandoned that claim on appeal, and we do not consider it. 
See Freedom from Religion Found., Inc. v. Hickenlooper, 2012 COA 
81, ~ 31. 
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Contract Clauses if: (1) their contract right has not been impaired; 

(2) any impairment is not substantial; or (3) the change in the COLA 

was reasonable and necessary to serve a significant and legitimate 

public purpose. The district court has not yet ruled on those 

issues, and we decline the parties' invitations to rule on those 

issues in this appeal. 

A. Standard of Review 

,[ 27 We review a grant of summary judgment de novo. Shelter Mut. 

Ins. Co. v. Mid-Century Ins. Co., 246 P.3d 651, 657 (Colo. 2011). 

Summary judgment is proper only when the pleadings and 

supporting documentation establish that there is no genuine issue 

of material fact, and that the moving party is entitled to judgment 

as a matter of law. Id. 

B. Contract Clause Claims 

,I 28 The Contract Clauses of the United States and Colorado 

Constitutions prohibit the General Assembly from passing a law 

that impairs contract obligations. U.S. Canst. art. I, § 10 ("No state 

shall ... pass any ... law impairing the obligation of contracts ... 

. "); Colo. Const. art. II, § 11 ("No ... law impairing the obligation of 

con tracts . . . shall be passed by the general assembly."). To decide 
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whether a change in state law violates these Clauses, a court must 

first consider whether the change "'operate[s] as a substantial 

impairment of a contractual relationship."' General Motors Corp. v. 

Romein, 503 U.S. 181, 186 (1992) (quoting Allied Structural Steel 

Co. v. Spannaus, 438 U.S. 234, 244 (1978)); accord In re Estate of 

DeWitt, 54 P.3d at 858. If it does, that does not end the inquiry: the 

impairment may not necessarily run afoul of the Contract Clauses. 

The court must next determine whether the state has a significant 

and legitimate public purpose for the change, "such as the 

remedying of a broad and general social or economic problem." 

Energy Reserves Grp., Inc. v. Kansas Power & Light Co., 459 U.S. 

400, 411-12 (1983); accord Buffalo Teachers Fed'n v. Tobe, 464 F.3d 

362, 368 (2d Cir. 2006); Troy Ltd. v. Renna, 727 F.2d 287, 297 (3d 

Cir. 1984); In re Estate of DeWitt, 54 P.3d at 858. Finally, if the 

state does have such a purpose, the court must determine whether 

the change "is reasonable and necessary to serve [the] important 

public purpose." United States Trust Co. v. New Jersey, 431 U.S. 1, 

25 (1977); accord San Diego Police Officers' Ass'n v. San Diego City 

Employees' Ret. Sys., 568 F.3d 725, 737 (9th Cir. 2009); see Energy 

Reserves Grp., 459 U.S. at 412-13; In re Estate of DeWitt, 54 P.3d at 
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858. If so, the impairment does not violate the Contract Clauses. 

1. Substantial Impairment of a Contractual Relationship 

~ 29 To determine whether a change in law substantially impairs a 

contractual relationship, a court must consider whether (1) there is 

a contractual relationship, (2) the change in law impairs that 

contractual relationship, and (3) the impairment is substantial. 

General Motors Corp., 503 U.S. at 186; In re Estate of DeWitt, 54 

P.3d at 858. Here, as noted, the district court considered only the 

first part of this test. 

a. Existence of a Contractual Relationship 

i. General Principles 

~ 30 A contractual relationship exists if a statute gives a party a 

vested contract right. See In re Estate of DeWitt, 54 P.3d at 858. 

"[T]he presumption is that 'a law is not intended to create ... 

contractual or vested rights but merely declares a policy to be 

pursued until the legislature shall ordain otherwise."' Nat'l R.R. 

Passenger Corp. v. Atchison, Topeka & Santa Fe Ry. Co., 470 U.S. 

451, 466 ( 1985) (quoting in part Dodge v. Bd. of Educ., 302 U.S. 7 4, 

79 (1937)); accord Colorado Springs Fire Fighters Ass'n, Local 5 v. 

City of Colorado Springs, 784 P.2d 766, 773 (Colo. 1989). 
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Finding a public contractual obligation has considerable 
effect. It means that a subsequent legislature is not free 
to significantly impair that obligation for merely rational 
reasons. Because of this constraint on subsequent 
legislatures, and thus on subsequent decisions by those 
who represent the public, there is, for the purposes of the 
Contract Clause, a higher burden to establish that a 
contractual obligation has been created. 

Parella v. Ret. Bd. of Rhode Island Employees' Ret. Sys., 173 F.3d 

46, 60 (1st Cir. 1999); see Nat'l R.R. Passenger Corp., 470 U.S. at 

466. 

,! 31 To overcome the presumption, the party claiming the 

contractual right must show that there is a clear indication that the 

legislature intended to bind itself contractually. Nat'l R.R. 

Passenger Corp., 470 U.S. at 465-66; Parella, 173 F.3d at 60. A 

court ordinarily ascertains whether the legislature so intended by 

examining whether the language of the statute and the 

circumstances surrounding its enactment or amendment manifest 

an intent to create an enforceable contractual right. United States 

Trust Co., 431 U.S. at 17 n.l4; Colorado Springs Fire Fighters Ass'n, 

784 P.2d at 773; Kilbourn v. Fire & Police Pension Ass'n, 971 P.2d 

284, 287 (Colo. App. 1998); see Nat'l R.R. Passenger Corp., 470 U.S. 

at 4 70. Absent evidence to the contrary, pervasive prior regulation 
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in the area the statute governs suggests that the party had no 

legitimate expectation that the statute would not change and, 

hence, no binding contractual right in the prior version of the 

statute. See Nat'l R.R. Passenger Corp., 470 U.S. at 469; Energy 

Reserves Grp., 459 U.S. at 412-13, 416; In re Estate of DeWitt, 54 

P.3d at 859. 

((I 3') 
II ' L 

ii. McPhail and Bills 

Before the United States Supreme Court and the Colorado 

Supreme Court articulated the current analytical framework for 

Contract Clause claims, the Colorado Supreme Court decided 

McPhail and Bills. Both cases involved the repeal of a city charter 

provision that entitled retired police pension plan members to a 

pension increase equal to one-half of any post-retirement pay raises 

granted to police officers of their ranks at the time of retirement (a 

so-called "escalation" provision). McPhail, 139 Colo. at 333, 338 

P.2d at 695-96; Bills, 148 Colo. at 385-86, 366 P.2d at 582. 

In McPhail, the supreme court considered whether the repeal 

violated the Contract Clause of the Colorado Constitution for 

pension plan members who had retired before the repeal took effect. 

The court rejected the defendants' argument that the plaintiffs had 
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no vested right to the benefit created by the escalation provision 

because that provision was subject to legislative change. 139 Colo. 

at 336, 338 P.2d at 697. Instead, it quoted with approval the 

principle that 

"[u]ntil an employee has earned his retirement pay, or 
until the time arrives when he may retire, his retirement 
pay is but an inchoate right; but when the conditions are 
satisfied, at that time retirement pay becomes a vested 
right of which the person entitled thereto cannot be 
deprived; it has ripened into a full contractual 
obligation." 

Id. at 342, 338 P.2d at 700 (quoting Ret. Bd. of Allegheny County v. 

McGovern, 174 A. 400, 404-05 (Pa. 1934)). 

,1 34 In Bills, the supreme court considered, as relevant here, the 

rights of (1) plan members who had become eligible to retire before 

the repeal took effect but had not actually retired until after that 

date, and (2) plan members who had not retired or become eligible 

to retire before the effective date of the repeal, but who had retired 

before a pay raise had been given to active police officers. Citing the 

above-quoted language in McPhail, the court held that the repeal 

violated the contractual rights of the first group. 148 Colo. at 389-

90, 366 P.2d at 584. As to the second group, the court held that 

even if the officers were not eligible to retire at the time of the 
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repeal, they nevertheless had a "limited" vested right in the 

escalation provision that could not be substantially changed 

adversely "without a corresponding change of a beneficial nature" or 

unless "actuarially necessary." Id. at 390, 366 P.2d at 584.14 

~I 35 We consider McPhail and Bills dispositive of whether plaintiffs 

here have a contractual right to a particular COLA.1s We perceive 

14 We acknowledge some tension between this holding in Bills and 
the court's statement in McPhail that until the conditions for 
receiving retirement pay have been satisfied, the right to receive 
such pay is "inchoate." We also acknowledge that, where the 
legislative body has, over time, made a number of changes to the 
benefit in question, this holding in Bills gives rise to problems in 
determining the precise vested right. But Bills post-dates McPhail 
and, as discussed below, Colorado appellate courts have repeatedly 
applied the Bills "limited" vesting holding. 

15 Several cases from other jurisdictions likewise suggest that an 
employee has a vested contractual right in retirement benefits for 
Contract Clause purposes once the employee becomes eligible to 
retire or retires. See, e.g., Larsen v. Senate of the Commonwealth of 
Pa., 154 F.3d 82, 89 (3d Cir. 1998); Nicholas v. State, 992 P.2d 262, 
264-65 (Nev. 2000) (citing McPhain; Cloutier v. State, 42 A.3d 816, 
822-26 (N.H. 2012) (citing Bills); Wiggs v. Edgecombe County, 632 
S.E.2d 249, 254 (N.C. Ct. App. 2006), affd, 643 S.E.2d 904 (N.C. 
2007); Arena v. City of Providence, 919 A.2d 379, 395 (R.I. 2007); 
see also Maryland State Teachers Ass'n, Inc. v. Hughes, 594 F. 
Supp. 1353, 1358, 1363-64 (D. Md. 1984) (an amendment capping 
COLA increases at three percent was permissible because 
retirement benefits earned before the amendment's effective date 
would still be calculated under the former COLA formula); cf 
United States v. Will, 449 U.S. 200, 229 (1980) (cost of living 
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no meaningful distinction between the escalation provision at issue 

in McPhail and Bills and a COLA provision: both increase plan 

members' pension benefits after they have retired, pursuant to a 

specified formula. See Hayden v. Hayden, 665 A.2d 772, 774-75 

(N.J. Super. Ct. App. Div. 1995) ("post-retirement [COLA] increases 

are as much a part of the pension as the amounts initially 

established by the pension system on retirement"; a COLA is 

bargained for and granted based on an employer's assessment of 

the employees' worth); Arena, 919 A.2d at 395 (concluding that the 

COLA was a vested pension benefit though the ordinance at issue 

did not specify whether the COLA was a mere gratuity or a vital part 

of the pension). 16 Therefore, we conclude that, contrary to the 

district court's ruling, plaintiffs have a contractual right to the 

COLA in effect when their rights vested. 

~I 3o To the extent plaintiffs suggest that they have a contractual 

right in any increase in the COLA that went into effect after they 

adjustment to judicial salaries vested when it took effect; applying 
U.S. Canst. art. III, § 1). 

16 We express no opinion on whether a statute that indicates 
expressly that it does not create a contractual right could 
nonetheless do so: none of the COLA statutes at issue in this case 
includes such language. 
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became eligible to retire or retired, we reject that suggestion. Any 

such increase would be a mere gratuity on top of the COLA right 

that they earned during their employment. See Pasadena Police 

Officers Ass'n v. City of Pasadena, 195 Cal. Rptr. 339, 346 (Cal. Ct. 

App. 1983) (because the plaintiffs retired before the legislature 

enacted the COLA benefit, "they never gave services with the 

reasonable expectation that their pensions would be adjusted for 

changes in the cost of living ... [and] had no vested contractual 

right" to the COLA); Gulbrandson v. Carey, 901 P.2d 573, 578 

(Mont. 1995) (because the plaintiffs retirement terms were 

determined according to the statutes in effect when he retired, he 

did not have a contractual right to an increased retirement benefit 

that became effective after he retired); cf McPhail, 139 Colo. at 338-

39, 344, 338 P.2d at 698-99, 701 (the pension benefit was not a gift 

or gratuity because it was funded by the pension members' 

contributions). We are not persuaded to the contrary by plaintiffs' 

reliance on language in PERA booklets and other extrinsic evidence 

suggesting that all PERA members would receive a COLA of three 

and one-half percent, compounded annually. See Strunk v. Pub. 

Employees Ret. Bd., 108 P.3d 1058, 1078 (Or. 2005) (pension plan 
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handbooks, communications, and policies were irrelevant to the 

issue of whether the legislature had created a statutory contract). 

iii. Defendants' Arguments 

,[ 37 Defendants maintain that the holdings in McPhail and Bills are 

no longer good law in light of more recent developments in Contract 

Clause jurisprudence, including the test articulated in DeWitt. They 

contend that the language of the prior versions of the COLA 

statutes and the circumstances surrounding the amendments are 

determinative of whether a contractual right exists. On this 

particular issue, however, McPhail and Bills remain good law. 

,I 38 We are, of course, bound to apply the DeWitt test. But neither 

DeWitt nor any other supreme court decision casts doubt on the 

continued viability of the principles the court applied in both 

McPhail and Bills to determine whether, in this context, a contract 

right exists. Indeed, Colorado appellate decisions analyzing 

whether a statute's language and the circumstances surrounding 

its enactment manifest an intent to create an enforceable 

contractual right have continued to regard the holdings of McPhail 

and Bills as authoritative (even with respect to the "limited" vested 

rights of those who are ineligible to retire before an adverse change 
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in a pension benefit). E.g., Colorado Springs Fire Fighters Ass'n, 

784 P.2d at 770 ("Rights which accrue under a pension plan are 

contractual obligations which are protected under article II, section 

11, of the Colorado Constitution and article I, section 10 of the 

United States Constitution."); Peterson v. Fire & Police Pension 

Ass'n, 759 P.2d 720, 723-25 (Colo. 1988) (applying the principles of 

McPhail and Bills to conclude that a surviving spouse had only a 

limited vested right to survivor benefits for a member who was not 

eligible for retirement before he died); Alderton v. State, 17 P.3d 

817, 819 (Colo. App. 2000) ("The appellate courts of this state have 

consistently held that [rights accruing under a pension plan] 

constitute contractual obligations."); Mcinerney v. Public Employees' 

Retirement Ass'n, 976 P.2d 348, 352 (Colo. App. 1998) ("In 

Colorado, rights that accrue under a pension plan are contractual 

obligations protected under [the Contract Clauses]. Retirement pay 

becomes a vested right when an employee has complied with the 

conditions imposed entitling the employee to the receipt of 

retirement benefits. Nevertheless, in Colorado there can be a 

'limited' vesting of pension rights before actual retirement or even 

eligibility to retire.") (citing Bills); Spradling v. Colo. Dep't of 
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Revenue, 870 P.2d 521, 523 (Colo. App. 1993) (quoting and 

applying McPhain; Knuckey v. Public Employees' Retirement Ass'n, 

851 P.2d 178, 180 (Colo. App. 1992); City of Aurora v. Ackman, 738 

P.2d 796, 800 (Colo. App. 1987) (citing McPhail for the proposition 

that the legislature cannot make a substantial adverse change to 

the vested pension rights of an employee who has satisfied the 

eligibility requirements); see also Walker v. Bd. of Trustees, 69 Fed. 

Appx. 953, 959 (lOth Cir. 2003) (unpublished order and judgment) 

("Once an employee retires, a trustee may not adopt an amendment 

that impairs an employee's vested rights under the plan .... ") 

(citing McPhail and Bills). 

•r 39 Nonetheless, defendants attempt to distinguish McPhail and 

Bills by pointing out that the city charter provision at issue in those 

cases said that retirees "shall be entitled to an increase in the 

amount of their pension" of a particular amount. McPhail, 139 

Colo. at 335, 338 P.2d at 696. True, the statutes at issue here do 

not use the word "entitled." But that makes no difference, for two 

reasons. First, the court in McPhail and Bills did not mention the 

charter language in its analysis. Instead, the court found a 

contractual right based on members' provision of services and 
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contributions to the retirement fund. Id. at 336-44, 338 P.2d at 

697-701; Bills, 148 Colo. at 389-90,366 P.2d at 584. Second, the 

language in the statutes here is similar to that at issue in McPhail 

and Bills. For many years, the relevant statutes have said that the 

COLA "shall be recalculated" and "shall be" a specified amount. See 

Ch. 186, sec. 7, § 24-51-1002(1), 2000 Colo. Sess. Laws 782; Ch. 

138, sec. 6, § 24-51-1002(1), 1993 Colo. Sess. Laws 478; Ch. 194, 

sec. 8, § 24-51-1002(1), 1987 Colo. Sess. Laws 1071.17 

,f 40 Defendants' reliance on Colorado Springs Firefighters Ass'n, 

784 P.2d 766, and Spradling, 870 P.2d 521, in this regard is 

unavailing. In the former case, the court held expressly that the 

benefits at issue (health plan benefits) were not pension benefits, 

and then proceeded to look to the words of the relevant statute and 

other circumstances. Colorado Springs Firefighters Ass'n, 784 P.2d 

at 772-73. In the latter case, the division considered an alleged 

contractual right to a tax exemption, not a pension benefit. 

17 We also note that in 1993 the General Assembly repealed 
subsection (2) of section 24-51-1001, which had said that cost of 
living increases were subject to approval by the General Assembly. 
Though the presence of that language (which existed for only six 
years) could have been construed as evincing an intent not to 
commit to providing the COLA called for by the statute, the repeal of 
that provision lends itself to the opposite conclusion. 
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Spradling, 870 P.2d at 523-24. Thus, those cases are inapposite. 

41 Lastly, defendants point to two decisions by trial courts in 

other jurisdictions that have rejected contentions that the 

legislature's modification of public employee retirees' COLA violates 

the Contract Clause. See Swanson v. State, No. 62-CV-10-05285 

(Minn. Dist. Ct., June 29, 2011); Tice v. State, Civ. No. 10-225 (S.D. 

Cir. Ct., Apr. 11, 2012). Those cases, however, are distinguishable. 

1 4 2 In Swanson, the court held that the plain tiffs did not have a 

contractual right to a specific statutory COLA formula. No. 62-CV-

10-05285, slip op. at 18-19. But in that case the relevant statute 

required only the use of certain procedures (tied to the level of the 

pension fund's investment returns) to calculate "whether an 

adjustment is payable," on an annual basis. It did not set forth a 

specific rate of increase. Id. at 7, 9, 17. Here, however, the COLA 

formula was never tied to the level of PERA funding until after 

sections 19 and 20 of Senate Bill 10-00 1 took effect. Rather, the 

formula in effect immediately before the bill's enactment provided 

for a specific rate: "[t]he cumulative increase applied to benefits 

paid ... shall be the total percent derived by multiplying three and 

one-half percent, compounded annually, times the number of years 
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such benefit has been effective after March 1, 2000." Ch. 186, sec. 

7, § 24-51-1002, 2000 Colo. Sess. Laws 782. 

~ 43 In Tice, the court considered a COLA statute providing that 

"'[ a]ll benefits except those depending on the member's 

contributions shall be annually increased by the improvement 

factor."' Civ. No. 10-225, at 13 (quoting S.D. Codified Laws§ 3-12-

88). But the statute did not establish an "improvement factor." The 

court concluded that the statute mandated only that a contribution 

must be increased by an unspecified amount, which the legislature 

was free to change. Id. Here, as noted, the prior COLA statute 

established not merely the payment of a COLA, but the payment of 

a specified percentage, Ch. 186, sec. 7, § 24-51-1002(1), 2000 

Colo. Sess. Laws 782 ("The cumulative increase ... shall be 

recalculated annually . . . and shall be . . . three and one-half 

percent .... ") (emphasis added); see also Ch. 138, sec. 7, § 24-51-

1 002( 1), 1993 Colo. Sess. Laws 4 78 ("The cumulative increase ... 

shall be recalculated annually ... and shall be the lesser of . . . 

three and one-half percent ... and [the increase in the CPI].") 

(emphasis added). 

,, 4 4 In any event, we are not writing on a clean slate. As an 
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intermediate appellate court, we are required to follow McPhail and 

Bills, as well as DeWitt. People v. Allen, 111 P.3d 518, 520 (Colo. 

App. 2004) (the Court of Appeals is bound by decisions of the 

Colorado Supreme Court). McPhail and Bills continue to be 

controlling precedent on this specific issue, as we perceive no 

inherent conflict between DeWitt (or any other supreme court 

decision) and those cases. See Bd. of County Comm'rs v. Vail 

Assocs., Inc., 19 P.3d 1263, 127 4 (Colo. 200 1) ("The doctrine of 

stare decisis provides that a court will follow the rule of law it has 

established in earlier cases, unless clearly convinced that the rule 

was originally erroneous or is no longer sound because of changing 

con 1t1ons . . . . . d . . ") 

1v. Application to Plaintiffs 

,I 45 Mr. Halaas retired in 1999. Therefore, he has a contractual 

right to a COLA that is the lesser of three and one-half percent 

times the number of years his benefit had been effective after 1993, 

compounded annually, or the percent CPI increase from the year 

before his benefit became effective. See Ch. 138, sees. 6-7, 13, § 

24-51-1002, 1993 Colo. Sess. Laws 478-79. 

•J 46 Ms. Hopkins retired in 2001. There is no evidence in the 
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record indicating the specific date on which she retired. Depending 

on that date, she has a contractual right to the COLA in effect 

either before or after the 2000 COLA amendment took effect. See 

Ch. 186, sec. 9, 2000 Colo. Sess. Laws 785 (the 2000 COLA 

amendment "shall take effect March 1, 2001 "). 

,I 47 Mr. Justus retired under DPSRS in 2003. He has a 

contractual right to a COLA of three and one-quarter percent, 

compounded annually. 

,[ 48 Finally, according to paragraph 4 of plaintiffs' second amended 

complaint, Mr. Laird became eligible to retire on February 28, 2010 

- after Senate Bill 10-001 was signed into law and the amended 

COLA provisions became effective. See Ch. 2, sec. 35, 2010 Colo. 

Sess. Laws 32 (sections 19 and 20 of Senate Bill 10-001 "shall take 

effect upon passage"); 20 10 Colo. Sess. Laws 3153 (the governor 

signed the bill into law on February 23, 2010). 18 But, pursuant to 

the holding in Bills, he nevertheless has a "limited" vested right to 

the COLA in effect before the effective date of sections 19 and 20 of 

Senate Bill 10-00 1. 

18 Plaintiffs assert in their briefs that they were all eligible to retire 
before the effective date of sections 19 and 20 of Senate Bill 10-001. 
The record does not bear that out with respect to Mr. Laird. 
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b. Substantial Impairment 

,l 49 A court usually analyzes the second two factors of the 

Contracts Clause test- whether a change in law impairs a 

contractual relationship and whether the impairment is substantial 

-together, considering whether the change was foreseeable, or 

whether it defeated the affected persons' reasonable expectations or 

surprised persons who had long relied on the prior version of the 

law. In re Estate of DeWitt, 54 P.3d at 858; Kuhn v. State, 924 P.2d 

1053, 1059 (Colo. 1996); Kilbourn, 971 P.2d at 287; see Energy 

Reserves Grp., 459 U.S. at 412, 416; see also id. at 411 ("In 

determining the extent of the impairment, we are to consider 

whether the industry the complaining party has entered has been 

regulated in the past."). 

,I 50 Plaintiffs argue that any adverse change to the COLA in which 

they have a contractual right necessarily violates the Contract 

Clauses. We recognize that there is language in McPhail, Bills, and 

other pre-DeWitt cases that appears to support that proposition. 

But that proposition is inconsistent with Contract Clause 

jurisprudence developed after McPhail and Bills. In De Witt, the 

supreme court articulated the modern approach to analyzing 
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Contract Clause claims, which, as discussed, holds that a law 

affecting a contractual right does not run afoul of the Contract 

Clauses unless it constitutes a substantial impairment of the right. 

Under DeWitt (and the Supreme Court cases it followed), the 

determination of whether there has been a substantial impairment 

rests on considerations that McPhail and Bills apparently did not 

regard as relevant. Thus, the distinction the court in Bills drew 

between vested and "limited" vested rights is no longer viable. All 

vested contract rights are limited (in the sense articulated in Bills), 

in that there is no Contract Clause violation if there is only an 

insubstantial impairment or any substantial impairment is 

reasonable and necessary to serve a significant and legitimate 

public purpose. In this respect, therefore, McPhail and Bills no 

longer remain good law. See C & S Constr. Co., Inc. v. Martin, 420 

So. 2d 788, 789 (Ala. Civ. App. 1982) (intermediate appellate court 

must follow most recent decision of state supreme court); Kinder v. 

Missouri Dep't ofCorr., 43 S.W.3d 369, 374 (Mo. Ct. App. 2001) 

(intermediate appellate court is constitutionally bound to follow the 

most recent controlling decision of the state supreme court); State v. 

Patterson, 776 N.W.2d 602, 607 (Wis. Ct. App. 2009) (to the extent 
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decisions of the state's highest court are inconsistent, intermediate 

appellate court must follow the most recent decision), aff'd, 790 

N.W.2d 909 (Wis. 2010). 

,[51 Defendants urge us to conclude that the change here did not 

substantially impair any right plaintiffs may have had. We decline 

to reach that issue, however, because the district court did not 

address it and we think this dispute would benefit from further 

proceedings in the district court. 19 

2. Whether the Change Was Reasonable and Necessary 

~ 52 Plaintiffs similarly urge us to hold that any change to the 

COLA in which they have a contract right necessarily violates the 

Contract Clauses, without regard to whether any such change was 

reasonable and necessary to serve a significant and legitimate 

public purpose. DeWitt and United States Supreme Court 

precedent, however, preclude such a conclusion. To the extent 

McPhail and Bills (or any other decision predating De Witt) suggest 

otherwise, those cases no longer remain good law. 

19 We note, however, that plaintiffs contend that they have a 
reasonable expectation of an irreducible (not, as defendants assert, 
an unchangeable) COLA. Therefore, we direct the district court to 
consider whether there has been a substantial impairment with 
that in mind. 
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,I 53 We decline defendants' invitation to affirm the summary 

judgment on the grounds that the change, even if an impairment of 

contractual rights, was reasonable and necessary to serve a 

significant and legitimate public purpose (i.e., actuarial and funding 

considerations). Again, the district court has not ruled on that 

issue, and we believe the more prudent course is to await a decision 

thereon by the district court after remand. 

C. Takings Clause Claim 

,I 54 As noted, the district court granted summary judgment on the 

Takings Clause claim because it had concluded that plaintiffs had 

not established that they have a contractual right to a particular 

COLA. See Lynch v. United States, 292 U.S. 571, 579 (1934) 

(contract rights can constitute property interests protected by the 

Takings Clause); see also Buffalo Teachers Fed'n, 464 F.3d at 374-

75 (assuming the contract right was property for the purpose of the 

Takings Clause, but noting that Lynch does not articulate an 

absolute rule). In light of our conclusion that the court erred in 

that regard, we also reverse the summary judgment on the Takings 

Clause claim. 

,! 55 The judgment is reversed, and the case is remanded to the 
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district court for further proceedings consistent with this opinion. 

JUDGE GRAHAM and JUDGE TERRY concur. 
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DISTRICT COURT, CITY AND COUNTY 
OF DENVER, COLORADO 
1437 Bannock Street 
Denver, Colorado 80202 

GARY R. JUSTUS, KATHLEEN HOPKINS, EUGENE 
HALAAS and ROBERT P. LAIRD, on behalf of 
themselves and those similarly situated, 
Plaintiffs. 

v. 

STATE OF COLORADO; PUBLIC EMPLOYEES' 
RETIREMENT ASSOCIATION OF COLORADO; 
GOVERNOR JOHN HICKENLOOPER, CAROLE 
WRIGHT and MARYANN MOTZA, in their official 
capacities only, 
Defendants. 

ORDER 

EFJLED Document 
CO Den vet· County District Court 2nd J I , 
Filing Date: .lun 29 2011 4:13PM MDT 
Filing lD: 38433185 
Review Clerk: Linda L Gibbs 

COURT USE ONLY 

Case No.: 2010CV1589 

Division: 209 

This matter comes before the Court on PERA Defendants Motion for Summary 

Judgment. The Court has reviewed the motion, response, reply, and reply in joinder filed by the 

State Defendants as well as all other legally relevant material; is fully advised on the matter and 

makes the following findings and Order. 

This case arises from the passage of Senate Bill 10-001 (the "Bill"), signed into law by 

Governor Ritter on February 23, 2010. The Bill was designed to allay PERA's severe 

underfunding. It modifies employee/employer contributions, places a cap on cost of living 

increases for retirees, creates new contributions for working retirees, and increases the age and 

service requirements of certain groups of employees before they are eligible to receive retirement 

benefits. Specific to the issues in this case, Sections 19 and 20 modifY the cost of living 



adjustments ("COLA") received by Plaintiffs. Depending on the sub class to which a specific 

Plaintiffbelongs, the COLAs were modified from an annual increase of3.25% or 3.5% to an 

annual increase to be calculated under a different formula and capped at 2%. 

Plaintiffs request judicial declarations finding Sections 19 and 20 of Senate Bill 10-001 in 

violation of the Contract clause of the Colorado Constitution (Claim I); Article V, § 48 of the 

Colorado Constitution (Claim II- which was dismissed on September 14, 20 I 0); and the 

Contract (Claim III), Takings (Claim IV), and Substantive Due Process (Claim V) Clauses of the 

United States Constitution. In addition, Plaintiffs seek relief pursuant to 42 U.S.C. § 1983 

against the individual defendants in their official capacities for violations of the Contract (Claim 

VI), Takings (Claim VII) and Substantive Due Process (Claim VIII) Clauses of the United States 

Constitution. 

Statutorily created in 1931 to provide retirement and other benefit services to state 

employees, the Public Employees' Retirement Association ("PERA") now serves employees of 

more than 400 government agencies and public entities and over 440,000 public employees. 

PERA acts as a substitute for social security for most of its members and is pre-funded by 

working members and their employers with the amount of contribution defined by statute. 

C.R.S. § 24-51-401, et seq. (20 1 0). When a member retires, their monthly base benefit is 

calculated using the member's age at retirement, years of service, and their highest average 

salary (which also has its own calculation). C.R.S. § 24-51-602-603 (20 1 0). 

Much of Plaintiffs' argument in their First Amended Class Action Complaint is based 

upon the assumption that a base pension and a specific COLA are both protected by the Contract 

Clause of both the Colorado and United States Constitutions. In that vein, Plaintiffs argue that 

public pension benefits vest when an employee becomes eligible to retire, that a specific increase 

in the cost ofliving is a part ofthat vested right and consequently, Senate Bill l0-001 which 

modified the COLA formula violates the rights of the class. Plaintiff argues that "[b ]y making 

the requisite contributions to PERA and attaining the age and service credit required for 

retirement, public employees acquire a vested right to their pensions." (Plfs.' First Am. Compl., 

6, 30.) Included in this vested pension right is the cost ofliving adjustment, because such rights 
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were guaranteed by PERA and DPSRS since 1994 and 1969 respectively- to increase annually. 

(Id. ~31.) 

Defendants claim that, "[t]hat this is not a case ofthe state abrogating contracts to save 

money and to balance the budget." (Defs.' Opp. to Plfs.' Mtn. for Summ. J., 4.) "Senate Bill10-

00 1 did not take any money from the PERA pension system. Rather, it increased contributions 

to the PERA pension system and reduced present COLA payments in order to create a larger 

pool of investable funds and thus provide for sustainable pension benefits in the future." (Id.) 

Furthermore and more importantly for purposes of this motion, Defendants claim that a cost of 

living adjustment can be distinguished from a base pension, which .lli constitutionally protected. 

Instead, Defendants maintain that the COLA is in name a modifiable number and that Plaintiffs' 

cannot prove a clear and unmistakable right to a specific non-adjusting COLA exists (it was 

modified at many times during Plaintiffs' retirement); it follows then that 10-00 I was not 

inconsistent with Plaintiffs' reasonable expectation; and, given the global economic catastrophe, 

that the downward COLA adjustment was not unreasonable, unnecessary, or not for a legitimate 

public purpose. See In re Estate of De Witt, 54 P.3d 849, 853 (Colo. 2002). 

The purpose of a C.R.C.P. Rule 56 motion for summary judgment is to prevent the 

unnecessary expense associated with a trial when the outcome can be settled purely as a matter 

of law. See Morlan v. Durland Trust Co., 127 Colo 5, 252 P.2d 98 (Colo. 1952); Peterson v. 

Halsted, 829 P.2d 373 (Colo. 1992). Summary judgment is a drastic remedy and should not be 

granted unless it is apparent that no genuine issue of material fact exists. See McCormick v. 

Diamond Shamrock Corp., 175 Colo. 406,487 P.2d 1333 (Colo. 1971). The standard for 

issuance of summary judgment dictates that judgment shall be rendered in favor of the moving 

party "ifthe pleadings, depositions, answers to interrogatories, and admissions on file, together 

with the affidavits, if any, show that there is no genuine issue as to any material fact and that the 

moving party is entitled to a judgment as a matter of law." C.R.C.P. 56(c). A genuine issue of 

material fact exists only if"there is sufficient evidence favoring the nonmoving party for a jury 

to return a verdict for that party." Andersen v. Lindenbaum, 160 P.3d 237 (Colo. 2007). The 

moving party has the burden to demonstrate the absence of a triable issue, and any doubts as to 
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the existence of such an issue must be resolved against that party. See Primack v. Hamilton, 452 

P.2d 375, 378 (Colo. I969). 

The motion for summary judgment is granted as to all of Plaintiffs' claims. While 

Plaintiffs unarguabiy have a contractual right to their PERA pension itself, they do not have a 

contractual right to the specific COLA formula in place at their respective retirement, for life 

without change. Plaintiffs' takings and due process claims likewise are premised on the existence 

of a constitutional right to an unchangeable COLA formula and necessarily fail because no such 

right exists. The 42 U.S.C. § I983 claims fail because the underlying constitutional claims fail. 

All material facts are undisputed and found in the public record. The COLA provisions 

themselves establish that Plaintiffs have no contract right to a COLA frozen at retirement and the 

latest COLA changes do not impair the parties' reasonable expectations. 

In 2002, the Colorado Supreme Court definitively set forth the test to determine whether 

a challenged statute is constitutional under both the Colorado and United States Contract 

Clauses. See In re Estate of DeWitt, 54 P.3d 849 (Colo. 2002). The DeWitt decision set forth the 

test for challenges to both the Colorado and federal Contract Clauses and Plaintiffs in the instant 

matter must prove all elements of what is considered the modern test. According to De Witt and, 

in fact, under all Colorado authority, Plaintiffs must first establish that they have a clear and 

unmistakable right to an unchangeable cost of living adjustment for the rest of their lives. This 

they cannot do, even for purposes of surviving this motion. Once this Court determines, as will 

follow, that Plaintiffs have no contract right to a particular COLA for life without change and 

that the latest modification to the COLA formula contained in Senate Bill I 0-00 I does not 

violate the Colorado or United States Contract Clauses, the Plaintiffs' Contract Clause claims fail 

without any need for this Court to even consider the remaining two elements ofthe DeWitt test. 

The Court's determination, which deals only with COLA and not with base retirement benefits, 

relies heavily on the plain language of the PERA and Denver Public School Retirement System 

("DPSRS") COLA provisions which have never included durationallanguage stating or 

suggesting that a particular COLA provision formula (and there have been many) was for life 

without change. For four decades the COLA formulas as applied to retirees have repeatedly 

changed and have never been frozen at the date of retirement. Decades ofhistory and legislative 
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language do not support Plaintiffs' position that they are contractually and constitutionally 

entitled in perpetuity to the cost ofliving adjustment in effect at the time of their respective 

retirements. Historically, and based on undisputed facts of public record, for the past forty years 

the General Assembly has repeatedly modified the COLA formula for existing retirees. A review 

of statutory provisions over the decades reveals the following to be beyond dispute. 

From 1970 to 1973, the base COLA was the lesser of 1.5% noncompounded or the 

consumer price index increase ("CPI") in the prior year. C.R.S. §§ 111-1-36 (state division); 111-

2-17 (local government and school divisions). During that time frame, PERA retirees from the 

judicial division did not receive a COLA. The calculation of the COLA beginning in 1970 also 

involved a "banking" component that offered protection against high inflation. From 1974 to 

1992, the base COLA was the lesser of3% noncompounded or the CPI increase. C.S.R. §§ 111-

1-36 (state division), 2-27 (local government and school divisions). PERA judicial retirees began 

to receive a COLA in 1974, but their COLA was the lesser of (a) 1.5% noncompounded, or (b) 

the increase in the consumer price index in the prior year. C.R.S. § 111-6-14(1973), C.R.S. § 24-

51-614 (1975-1979). 

From 1975 to 1978, supplemental COLA "catch up" payments were appropriated from 

the General Fund and paid in addition to the base COLA formula. C.R.S. §24-51-136 (state 

division),-224 (local government and school divisions) (1975). This catch-up COLA supplement 

was paid on a yearly basis from the General Fund in addition to the base COLA and represented 

a considerable portion of the total COLA received by retirees. 

From 1980 to 1993, the base COLA for retirees continued to be the lesser of (a) 3% for 

the years before 1992 and 4% for 1993, noncompounded, or (b) the increase in the CPI in the 

prior year. C.R.S. §§ 24-51-135 (state division),-225 (local government and school divisions). 

During this time, judicial retirees received the lesser of 1.5% or the CPI increase until 1988, 

when their rate was also raised to 3% and then 4% noncompounded for 1993. C.R.S. §24-51-614 

(1980-1986); C.R.S. § 24-51-1002 (2) (1987-1993). From 1980 to 1992, every two years, the 

legislature approved a supplemental to the base COLA, paid from PERA pension funds (the Cost 
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of Living Stabilization Fund) to match past inflation. C.R.S. § 24-51-136 (1980-1986), -1006 

(1988-1992). 

For 1993, the base COLA was changed for one year to the lesser of 4% noncompounded 

or the CPI increase and in 1994, to reduce the cost of COLA and increase the actuarial soundness 

of the PERA pension plan, the General Assembly capped the total COLA payment to retirees, 

eliminating the Cost of Living Stabilization Fund and ending the biannual increase that provided 

a catch up to actual inflation that had been paid in full from PERA trust funds since 1980. C.R.S. 

§24-51-1005,-1006 (1994) (repealed effective March 1, 1994). 

Thus, from 1994 to 2000, the base COLA was capped at the lesser of3.5% compounded 

or the CPI increase. The Cost of Living Stabilization Fund and the biannual COLA increases it 

provided to catch up to actual inflation were eliminated and any prior "bank" against high 

inflation was reset to zero. 

From 2001 to 2009, the COLA was modified to eliminate the variable component tied to 

inflation and was capped at 3.5% compounded annually. The banking provision and all 

accumulated "bank" against high inflation since 1994 were eliminated. C.R.S. §24-51-1 002 

(200-2009). 

For 2010, the COLA returned to a variable rate tied to inflation at the lesser of 2% 

compounded or the CPI increase which resulted in no COLA for 2010. S.B. 10-001 §20; C.R.S § 

24-51-1002 (2011). 

For 2011 and forward, COLA is 2% compounded unless PERA has a negative investment 

return for the prior year in which case it is the lesser of 2% compounded or the CPI increase for 

the next three years. Automatic annual 0.25% COLA increases without limit will occur when the 

funding ratio reaches 103% and remains above 90% funded. C.R.S. § 24-51-1009.5 (2011). 
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The General Assembly has also repeatedly changed the effective date of the COLA 

calculation. From 1970 until 1986 cost of living increase adjustments became effective on May 

1. C.R.S. § 24-51-135 (1985). 

From 1986 until 1994, the COLA became effective on the earlier of May 1 or November I 

following a retiree's first anniversary ofretirement. C.R.S. § 24-51-1001 (1994). 

From 1994 until2009, the COLA became effective on March 1. C.R.S. §24-51-1001 

(2006). 

After passage of Senate Bill 10-001, the effective date for the COLA will be July I for all 

retirees. C.R.S. § 24-51-1002 (2) (2010). 

In point of fact, not a single DPS retiree has received the "contractual" benefit on which, 

for example, Plaintiff Justus bases his Contract Clause claims, a frozen cost of living adjustment 

based on the date of retirement (or full vesting). Instead, every DPS retiree has a COLA benefit 

based on the most recent DPS COLA formula regardless of when he or she retired or became 

fully vested. Again, based on DPSRS Plan provisions that are beyond dispute, the DPS (which 

until January 1, 2010 operated as a separate retirement system) COLA provisions (called an 

Annual Retirement Allowance Adjustment ("ARAA")) changed repeatedly over the years. This 

can be summarized as follows: 

2001) 

1% noncompounded (1965-1973) 

2% noncompounded (1974-1980) 

3% noncompounded (1981-1984) 

3.25% noncompounded (1985-2000) 

3.25% compounded (2001-2009) 

Adjustments to retiree benefits by set percentage or dollar amount (1976, 1980, 1983, 

Base benefit reset in comparison with inflation increase (1995, 1998). 

7 



To further demonstrate the fluid nature of COLA, the same undisputed statutory 

provisions reveal that when PlaintiffHalaas became a PERA member in I972, judicial retirees 

received no COLA. When he retired in I999, the COLA was the lesser of3.5% compounded or 

the CPI increase. During his 27 years as a PERA member, the General Assembly changed the 

COLA provisions for judicial retirees countless times, including a I994 modification that 

eliminated the Cost ofLiving Stabilization Fund and capped the retiree COLA at 3.5% 

compounded. 

Plaintiff Hopkins began as a PERA employee in I985 and worked for 16 years, retiring in 

2001. When she began, the COLA formula was the lesser of3% compounded or the CPI 

increase. She purchased nine years of service credit and reinstated six other years in 2000 and 

200 I. During her I6 years of employment, the COLA formula was tied to the lesser of actual 

inflation or a noncompounded rate for eight years (3% from I985 to I992; 4% in 1993) and the 

lesser of actual inflation or a compounded rate of 3.5% for another seven years, from I994 until 

March 2001. At the time she retired on August I, 200 I, the 3.5% compounding COLA formula 

to which she would claim a lifetime right had been changed so often that it had only been in 

place for a total of five months. 

PlaintiffLaird became eligible for retirement with full benefits in 2007. He retired in 

2010. During his 32 years of employment, the legislature had changed the COLA formula 11 

times, including after he was eligible for retirement with full benefits. 

In short, based on numerous and steady changes in the PERA COLA formula for retirees, 

Plaintiffs could not have had a reasonable expectation that the COLA formula that happened to 

be in place at the date oftheir retirement would be unchangeable for the rest of their lives. 

In fact, Plaintiff Justus and other DPS retirees actually signed retirement documents that 

expressly acknowledged that the DPS COLA was subject to change during retirement. Ex 4 to 

Opp. To Pis.' Mot. For Partial Summ. Judgment. 
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It is impossible to establish a contractual right to a particular COLA for life without 

change where Plaintiffs could have no reasonable expectation to a COLA for life given that the 

General Assembly (as well as DPSRS) has changed the COLA formula for those retired 

numerous times over the past 40 years and where many Plaintiffs personally experienced a 

COLA change during their retirements and further, where DPS retirees actually signed 

documents at retirement expressly acknowledging that the COLA was subject to change during 

retirement. 

This Court finds, based upon statutory provisions of the last 40 years, as well as 

legislative history and DPS plan language, that the General Assembly's most recent change to 

retiree COLA does not alter the fundamental mechanism for payment of pension benefits for 

PERA retirees. That has always been and remains to this day, a base benefit set at retirement. 

There has also been a separately calculated cost of living adjustment based on a formula that has 

always been fluid and repeatedly changed. For 40 years the COLA formula has been subject to 

significant change without ever unconstitutionally altering the base pension payment to retirees. 

Plaintiffs fail to point to any statutory language or provision, much less, unmistakable and clear 

language, establishing an intent to create a contractual right at odds with 40 years of history. 

Plaintiffs rely in part on the use of the word shall in various COLA provisions without 

acknowledging that every COLA formula over the last 40 years has contained the word "shall" 

and has been subsequently amended and applied to existing retirees. A robust legislative record 

is before this Court and a request for C.R.C.P. 56 (t) relief is unavailing. Plaintiffs concede that 

Colorado requires a clear intent to create an enforceable contract right and yet, the various PERA 

and DPS COLA provisions contain no durationallanguage of any kind or language suggesting 

that a contract has been created. As a general rule, a contract right for purposes ofthe Contract 

Clause requires a clear indication that the legislature has intended to bind itself in a contractual 

manner. Absent that clear indication, "the presumption is that the law is not intended to create 

private contractual or vested rights but merely declares a policy to be pursued until the 

legislature shall ordain otherwise." Robertson v. Kulongoski, 359 F. Supp 2d. I 094, I 099 (D. 

Or., 2004). "As a general rule, vested rights are not created by a statute that is later. .. modified by 

the Legislature if the Legislature did not covenant not to amend the legislation." In re Certified 

Question, 257 N.W. 2d 468,474 (Mich. I994). 
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Plaintiffs also argue that the 1994 COLA amendments create a contract right to a COLA 

for the first time. Yet, no such statutory language exists and the 1993 legislative history indicates 

that no member of the General Assembly expressed intent to create an unchangeable COLA from 

that date forward. (House Finance Committee Hearing on SB 93-1324, 1993 Legis., at 5:6-10 

(Colo. Mar. 24, 1993). 

What Plaintiffs are unable to explain is how one can have a reasonable expectation to an 

unchangeable COLA formula when the COLA formula changes repeatedly for retires over the 

course of 40 years. None of the PERA or DPS COLA provisions over that 40 years contain 

language establishing a lifetime right to any particular COLA formula at retirement and no 

ambiguity exists as to the legislature's ability to constantly modify the COLA provisions for 

existing retirees. Plaintiffs cannot establish that the Colorado General Assembly and DPSRS 

ever created a contract right in retirees and their spouses to an unchangeable COLA formula for 

life. The General Assembly's latest modification ofthe retiree COLA formula is consistent with 

the historical pension benefit structure. It is and has always been a base benefit, plus a separately 

calculated cost of living adjustment that has repeatedly changed during retirement. The latest in a 

long line of legislative modifications to the COLA formula does not violate the Contract Clause 

of either the Colorado or United States Constitution. 

The Court agrees with Defendants that having made this determination for purposes of 

summary judgment, the Court need go no further and need not examine the second and third 

parts of the DeWitt test nor must it attempt to determine whether the changes in the latest 

modification are reasonable and necessary to serve a significant or legitimate public purpose. 

The Court emphasizes that this determination only applies to the COLA and does not speak to 

any attempt by the legislature to alter the base pension benefit structure, which is not what SB 

I 0-001 attempts to do. 

The Court also finds, based on the above, that Plaintiffs' Takings Clause and Substantive 

Due Process claims necessarily fail because Plaintiffs' Contract Clause fails. In fact, Plaintiffs 

acknowledge as much in their response in opposition to Defendants' motion, relying on Parella 
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v. Retirement Bd. Of Rhode Island Employees' Retirement System, 173, F. 3d 46, 58-59 (1st Cir. 

1999). Nor do they much quarrel with the proposition that Takings and Substantive Due Process 

Clause claims are routinely rejected where no contract right exists to support a Contract Clause 

claim. Any arguable property right here is premised on the notion that the Plaintiffs have a 

contractual right to a particular COLA and thus fails where there is no such right. See R.I. 

Laborers' Dist Council v. Rhode Island, 145 F .3d 42, 44 n.l (1st Cir 1998) and R.I Bhd. Of Corr. 

Officers v. Rhode Island, 264 F. Supp 2d 87, 103-04 (D.R.I. 2003). Absent a contractual right to 

a particular COLA, the allegation in this case is not compensable under the Takings Clause. 

United States v. Sperry Corp., 493 U.S. 52 (1989). 

Based on the conclusion that there is no contractual right to a specific or particular 

COLA in this instance (certainly no constitutionally created right), no corresponding and 

fundamental due process right is at issue here. See Regents ofthe Univ. of Mich. V. Ewing, 474 

U.S. 214,229 (1985) (Powell, J., concurring). Based on the conclusion that no contractual right 

to a specific COLA exists, certainly no fundamental right is at stake and thus Plaintiffs' claim 

relies, at best, on the prospect of a finding that there is no rational basis for Senate Bill 10-001. 

People v. Young, 859 P2d. 814, 818 (Colo. 1993). As a matter of law, and based on the public 

record before the Court, it would be impossible to reach a conclusion other than that the 

challenged legislation bears a reasonable relationship to the legitimate governmental interest of 

reaching a one hundred percent funded ratio for PERA within the next thirty years. Preserving 

the solvency ofPERA, on the face ofthe legislative history and public record, is a legitimate 

governmental interest. Plaintiffs themselves concede in their complaint that Senate Bill 10-001 

bears a rational relationship to the General Assembly's legitimate objective of remedying 

PERA's unfunded liabilities that threaten its future viability, stating that PERA had experienced 

a significant drop in funding and the General Assembly passed Senate Bill 10-001 to address this 

serious problem. See Sec. Am. Comp.~~ 43-45. In terms of rational basis review, "a legislative 

choice is not subject to courtroom fact-finding and may be based on rational speculation 

unsupported by evidence or empirical date." Am. Canine Found. V. City of Aurora, Colo. 618 F. 

Supp 2d 1271, 1278 (D. Colo. 2009) (quoting Fed. Commc 'ns Comm 'n v. Beach Commc 'ns, 

Inc., 508 U.S. 307, 315 (1993)). The determination ofwhether there is any conceivable rational 
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basis "is a legal question which need not be based on any evidence or empirical date." Teigen v. 

Renfrow, 511 F .3d 1072, 1084 (1 01
h Cir. 2007). 

Defendants correctly rely on the preamble to Senate Bill 10-001 and Plaintiffs' own 

Complaint for the proposition that preserving the solvency of PERA is a legitimate public 

interest. 

There is no contesting the fact that Plaintiffs' § 1983 claims fail on summary judgment if 

the underlying Contract Clause, Takings Clause and Substantive Due Process claims fail. 

In granting Defendants' Motion for Summary Judgment, it is important to note that this 

Court is not determining the reasonableness of any sort of legislative effort to alter or tamper 

with Plaintiffs' right to their base PERA retirement plan benefits nor is the Court examining 

alternatives to this particular legislative mechanism for dealing with PERA underfunding. The 

Court's task stops far short of such a judicial inquiry because this Court has examined the long 

history of modifications to the COLA formula, distinguishes the ever-changing COLA formula 

and finds only that there is no contract right to a specific COLA formula frozen at retirement for 

life. The Court, accordingly; and for the reasons articulated above, grants summary judgment to 

Defendants. 

Done this 291
h day of June, 2011. 

By the Court: 

Robert S. Hyatt 
District Court Judge 
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